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REGIONAL OVERVIEW OF
INTERNATIONAL MIGRATION

Though population mobility has always been a part of human history, the magnitude of the
flows and heterogeneity witnessed in the last two decades is phenomenal. The fluid movement
of people across and within borders has intensified following the turbulence and change
occurring in multiple directions under globalisation (Arya and Roy, 2006). Greater integration
of the world economy characterised by the accelerated movement of commodities, capital and
ideas, rising income inequality, and lack of viable employment opportunities 18 further
intensifying the process. Till recently, the discussion on migration revolved around the push
and pull factors, the voluntarist perspective, or the dichotomous nature of migration analysed
in terms of centre-periphery, industry-peasant base, and the North and the South (Thapan,
2006). However, recent decades have seen a more nuanced discussion of the specificities of
class, gender, region, nationality and religion in migration (Brochmann, 1993; Gulati, 1997;
Oishi, 2005).

The impact of migration on countries of origin, transit and destination needs no
emphasis, particularly considering the magnitude, spread, heterogeneity and streams of
population movements—students, refugees and workers. This trend is likely to intensify in the
near future due to several demographic, political and economic reasons, advances 1n
technology, and environmental changes, as highlighted by the World Migration Report 2010
(International Organization for Migration [IOM], 2010a). The report further notes that though
this escalation has the potential to induce economic growth and reduce poverty, italso opens up
new challenges, requiring innovative strategies to manage migration. This study is an attempt
in this direction, and traces the movement of women workers from South Asia to the Gulf,
exploring nuances in their migration process, structures hindering/facilitating their movement,
and possible policy interventions that approach female migration with a rights based
perspective. As a prelude to the discussions that follow, this chapter provides a regional
overview of the South Asia-Gulf migration corridor; historical reasons for migration; and the
socio-economic context that determines labour demand, pattern and composition of migration
flows, and trends in remittances.

2.1 GLOBALMIGRATION TRENDS

The total number of international migrants worldwide in 2010 is estimated to be 214 million.
As a share of the global population, the stock of international migrants seems to be relatively
stable, the increase in the last decade, i.e. from 2000 to 2010, being only 0.2 percentage points.
Female migration, which now constitutes almost half of the international migration stock, also
seems to be relatively stable, though with significant variations at the regional level.
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TABLE 2.1

IVARIABLE 1990 1995 2000 2005 2010
Estimated number of international
migrants at mid-year (in millions)

155.5 166.0 178.5 195.3 213/9
International migrants as a percentage of
the population
29 2.9 2.9 3.0 3.1
Female migrants as a percentage of all
international migrants 49.1 49.3 49.4 49.2 49.0

Source: UN DESA, retrieved from the website <http://esa.un.org/migration/> on 1-06-2011.

The regional spread of international migrant stock is represented in Figure 2.1. In 2010, Europe
hosted almost 70 million international migrants, one-third of the global total. Asia (61 million)
followed by North America (50 million) were in the second and third positions in terms of
international migration stock. A slightly different picture emerges if we look at international
migrants as a percentage of total population. In 2010, Oceania followed by North America had
16.9 per cent and 14.2 per cent of population as international migrants. The share of Asia was
merely 1.5 per cent.

FIGURE 2.1 STOCK OF INTERNATIONAL MIGRANTS BY REGION Cin millions]

80 e
70
60
50
a0
30
20
10
0

Africa Asia Europe Latin America North Oceania
& the Caribbean  America

Source: UN DESA, retrieved from the website <http://esa.un.org/migration/> on 1-06-2011.

The World Migration Report 2010 notes that the USA hosts the largest migrant stock and the
majority of international migrants live in high income countries—57 per cent in 2010
compared to 43 per cent in 1990 (IOM, 2010a). Other prominent features noted by the report
include the increase in the share of irregular migrants living and working abroad and increase
in the share of temporary and circular migrants. Among the international migrants, refugees
constitute an important proportion. In 2010, the share of the refugee population was 16.3
million, which was 4 per cent higher than in 2000 (15.6 million) (United Nations Department
of Economic and Social Affairs [UN DESA] website). Of the total, 66 per cent of the refugees




(10.9 million) were in Asia, followed by Africa (2.6 million) and Europe (1.6 million).
Between 2000 and 2010, the increase in the refugee population in Asia was 23 per cent.

Yet another interesting feature is an increase in the stock of high skilled migrants—an increase
of 60.1 per cent between 1990 and 2000—which raised the share of the high skilled in the
migrant stock from 20.4 per cent to 26.1 per cent during the same period (Docquier et al.,
2010). Interestingly, developing countries in Asia and Latin America send the highest number
ofhigh skilled migrants,

While Sub-Saharan Africa and Latin America send the largest volume of low skilled

‘migrants. The demand for migrant labour is likely to increase in the developed world for

various reasons, such as an ageing population, inflow of students, demand for high skilled
workers, and the expanding role of the migration industry (IOM, 2010a). While the labour
force in developed countries is estimated to remain at 600 million till 2050, the labour force in
less developed countries is expected to increase from 2.4 billion in 2005 to 3 billion in 2020 and
3.6 billion in 2040. Yet another factor that is expected to push up migration is the stagnant
employment situation in certain parts of the developing world (ibid.).

2.2 MIGRATION TRENDS IN ASIA

Analysis of international migration in the Asian region indicates that West Asia has the largest
stock of migrants—around 28.85 million in 2010—followed by South Asia (14.30 million), as
indicated in Figure 2.2. This would translate to 12.4 per cent and 0.8 per cent of the population
in West Asia and South Asia respectively in 2010. While the share of international migrants
shows an increasin’é trend in East Asia and South East Asia, a declining trend is indicated in
Central Asia.

FIGURE 2.2 STOCK OF INTERNATIONAL MIGRANTS IN ASIA Cin millions]
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In terms of absolute figures, the Asian countries—China, Bangladesh and India—are among
the top ten emigration countries in the world (IOM, 2010a). Approximately 37 per cent of
Asian migrants move to countries belonging to the Organisation for Economic Co-operation
and Development (OECD), 43 per cent within the region, and the rest to countries outside the
region.

Amajor destination of the Asian population is the US—7.9 million emigrants according
to the 2000 Census Round data. There is also significant migration within Asia, with India .
registering 6.1 million immigrants from Asian countries, primarily Bangladesh and Nepal,
followed by Pakistan (with nearly 2.8 million intra-regional migrants), Hong Kong Special
Administrative Region (SAR) of China (nearly 2.5 million), Iran (almost 1.9 million) and
Malaysia (almost 1.7 million) (ibid.). As indicated in Figure 2.3, within South-Central Asia,
Bhutan has the largest share of migrants as a percentage of the population. However, the top
emigration countries in the region are India, Bangladesh, Pakistan, Afghanistan and Sri Lanka.

Two broad streams of population movements are distinguishable within Asia—one to the oil-
rich countries of West Asia and the second to the emerging economies of East and South East
Asia, everal factors have contributed to such movements. At a broad level, tremendous
economic ;7 growth witnessed in these regions, coupled with related changes in lifestyle and a
limited additional supply of national workers, necessitated a requirement for labour over and
above the supply of the

FIGURE 2.3

STOCK OF MIGRANTS IN SOUTH-CENTRAL ASIA AS SHARE OF TOTAL
POPULATION (in per cen)
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Local labour market (UN, 2003). The response of the poor countries of Asia in opening
up their labour surplus markets to the Gulf facilitated the availability of low wage labour to
meet the labour requirement. The post 1990s have witnessed a significant increase in the
migration of highly skilled professionals from South Asia, especially Information Technology
(IT) and health care workers (mainly para-medics), in response to growing demand in the
developed countries. The case of India as a major source of origin deserves mention here. Yet
another interesting development is the emergence of a few countries within Asia as both
sending and receiving locations—India for instance —while certain countries continue to be
either labour sending or receiving, as indicated in Table 2.2. In East and South East Asia,
countries like Brunei Darussalam, Hong Kong SAR, Japan, Malaysia, the Republic of Korea,
Singapore, Taiwan Province of China and Thailand attract migrant workers. The population
movement to West Asia started with the economic development that followed the oil boom of
the 1970s, which initially generated a huge labour demand for construction activities and later
for the subsequent development. This study will specifically look into female labour migration
in the South Asia-Gulf corridor,

TABLE 2.2MIGRATION STATUS OFASIAN COUNTRIES

LABOUR SENDING LABOUR RECEIVING LABOUR SENDING & RECEIVING
Bangladesh, China, Indonesia, Middle East, Japan, Taiwan India, Malaysia, Pakistan,
Nepal, Philippines, Vietnam, (China), Brunei Darussalam, Thailand
Sri Lanka Republic of Korea, Hong Kong SAR,
4 Singapore

Source: Wickramasekara, 2002.
2.3 LABOUR MIGRATION FROM SOUTH ASIA TOTHE GULF

South Asian countries covered under this study, which have a shared history of colonialism and
underdevelopment, have come to share a common migration experience in recent decades,
though with significant discontinuities. Among the top ten countries in the world in
international emigration, India and Bangladesh stand first and second while Pakistan and
Nepal are ranked fourth and fifth (IOM, 2010a). At the same time, in most South Asian
countries, the State adopts a paternalistic attitude in regulating the flow of female migration,
with Sri Lanka being the only country that proactively encourages female migration. This
section attempts to explore labour mobility in the countries of origin (South Asia) and
destination (Gulf countries), the magnitude and trends in labour outflows, remittances inflows,
and the migration policies in the host countries and thejr implications for the countries of
origin.




2.3.1 Labour Inflow to GCC Countries

The inflow of labour to Gulf Cooperation Council (GCC) countries has evolved in different
phases. The post 1970s development of the oil industry was hindered by several political and
legal factors (Tetreault, 2008). Prominent among them were the British control over Kuwait
and the emergence of oligopoly in oil production. Even during the pre 1970 phase, the demand
for labour was met by inflows, primarily from Arab countries. By the early 1970s, the total
number of foreigners in the. GCC countries was estimated at 800,000-1.25 million, which
doubled to 2.76 million by 1975 (of which 1.4 million were workers) (Winckler, 2009). To
meet the labour demand in construction, government and services, it was thought best to rely
on short-term migration of foreign labour, rather than to train the natives (D ito,2010). The post
1970s phase also witnessed a diversification of labour flows, with a larger presence of people
from Asian countries. The decline in oil prices during the second half of the 1980s temporarily
reduced the inflow of migrant workers (Baldwin - Edwards, 2011). Figure 2.4 depicts the
relative sizes of migrant stock in different GCC countries. In terms of magnitude Bahrain and
Oman have the lowest stock of migrants, while Saudi Arabia and the UAE lead among Gulf

countries in migration inflows.
FIGURE 2.4 STOCK OF MIGRANTS IN GCC COUNTRIES (in thousands)
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Source: UN DESA, retrieved from the website <http://esa.un.org/migration/> on 1-06-20 L1




However, a different picture emerges if we look at the percentage of foreigners in the
population and labour force. Interestingly, Saudi Arabia, which has the largest stock of migrant
population among Gulf countries, has the lowest share of foreigners in both population and
labour force, while Bahrain's case seems to be the opposite. Given the demographic structure
of GCC countries, it is difficult for them to give up dependence on foreign labour, though all the
countries have

vigorously followed nationalisation policies (see Section 2.5). However, the trends in
the share? :* migrant population and labour force do indicate a positive outcome of such
policies, particular/; in Saudi Arabia and the UAE, as a consistent decline is noted in the share
of foreign workers. ‘

TABLE 2.3

MIGRANTS' SHARE IN THE POPULATION ANO LABOUR FORCE IN GCC
COUNTRIES(in per cent)

COUNTRY POPULATION LABOUR FORCE

1975 1985 1997 2008 1975 1985 1990 1999 2008
Saudi Arabia | 25 23 31 27 42.9 64.9 59.8 55.8 50.6
Kuwait 52 60 66 68 69.8 81.2 86.1 82.0 83.2
Bahrain 21 35 39 51 39.5 58.0 51.0 63.2 76.7
Oman 7 = 23 28 31 34.1 64.2 70.0 1.7 74.6
Qatar B9 oo 67 87 80.6 89.7 91.6 87.1 94.3
UAE 70 79 76 81 84.8 89.5 89.3 90.4 85.0
GCC ] . ) 41 50.6 69.8 67.7 64.1 66.9

Note: * 2009 data for Kuwait; 2010 data for Bahrain (employed only).
Source: Baldwin-Edwards, 2011.

Policies aimed at reducing foreign workers emerge from the prevalent labour market
situation in the GCC countries. Prominent features as noted by Martin Baldwin-Edwards
(2011) include: a lower LFPR and employment rate and a rising unemployment rate among
nationals; employment segregation for nationals in the public sector and for non-nationals in
the private sector; and an economy dominated by construction and services. As indicated in
Table 2.4, natives in the Gulf countries record low LFPRs, the rate being as low as 36 per cent in
Saudi Arabia. Though women record a low LFPR, the difference between native and non-
native females is wide; for instance, in Saudi Arabia the rates for the two groups are 11.5 per
cent and 40.8 per cent respectively. The employment rates are extremely low for nationals in
Saudi Arabia and Qatar. However, in Qatar the unemployment rate for nationals is also low. It is
interesting that in all the Gulf countries,
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TABLE 2.4
SELECTED LABOUR MARKET INDICATORS FDR GCC COUNTRIES (in per cent)

NDICATOR SAUDIARABIA  UAE  KUWAT QATAR OMAN  BAHRAIN
LFPR (2008) :
Nationals 36.3 455 511 493 . |

igrants 799 792 847 921 .

EMPLOYMENT RATE (2007-08)

Nationals 13.3 - - 75 22.3 26.4

Migrants 86.7 925 77.3 73.6

UNEMPLOYMENT RATE (2008)

Nationals 10.0 138 36 3.2 : :

Migrants 05 03 - -
26 1.2

SECTOR OF EMPLOYMENTFOR NATIONALS Public (2008)

72 86 88 70
Private (2003 46 3 3 830

Source: Baldwin-Edwards, 2011.

Nationals are disproportionately employed in public sector jobs that are highly
remunerative and offer various benefits, in comparison with non-native labour which is
engaged primarily in the private sector. The preference for public sector jobs and the entry of a
higher proportion of youth into the labour market are expected to increase the unemployment
rates in the GCC countries, putting further pressure on immigration policies.

Table 2.5 indicates the gross domestic product (GDP) growth rates of GCC countries. Except
for Oman and Qatar, GDP growth rates witnessed a steep decline following the global
downturn. Even the projected figures for 2016 indicate modest growth rates for the majority of
the GCC countries. This is likely to have a severe negative impact on the inflow of labour,
particularly in Saudi Arabia and the UAE which accommodate a higher share of migrants.




TABLE 2.5 _
GDP GROWTH RATE OF GCC COUNTRIES (in per cent)

COUNTRY 2001 2005 2010 2011 2016*
Bahrain 46 7.9 4.1 15 42
Kuwait 0.7 10.4 34 5.7 4.7
Oman 5.6 % 4.0 4.1 44 3.6
Qatar 6.3 7.5 16.6 18.7 : 4.9
Saudi Arabia 0.5 5.6 4.1 6.5 4.2
UAE 1.8 8.6 3.2 3.3 4.2

Note: * Projected.

Source: International Monetary Fund (IMF), 2011, retrieved from the website
<http://www.imf.org/external/ns/ cs.aspx?id=28/>on 23-09-2011.

The economy of GCC countries is driven by oil and gas, with mining and quarrying
generating more than half of the GDP. This is followed by the service sector, accounting for 32
per cent of the GDP in 2008 as indicated in Figure 2.5.

FIGURE 2 5SECTORAL SHARE OF GDPIN GCC COUNTRIES Cin per cent)
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However, a different picture emerges if the pattern of employment is examined for those
GCC countries for which data is available. Services emerges as the major sector of
employment generation, followed by construction activities. Interestingly, these are the sectors
that employ the

TABLE 2.6
SECTORALSHARE OF SELECTED GCC COUNTRIES, 2009 (in per cent)

SECTOR SAUDI ARABIA UAE KUWAIT QATAR BAHRAIN
Agriculture 3.8 3.8 18 16 12
Secondary 8.8 10.8 6.5 141 172
Construction 12.8 12.3 8.1 443 32.8
Services 74.6 73.% 83.5 40.0 48.8

Source: Baldwin-Edwards, 2011.

Largest segment of foreign workers. As noted by Martin Baldwin-Edwards (2011), the
share of nonnative workers in certain low paying service subsectors like domestic workers or
personal assistants, is as high as 99.6 per cent and 94.8 per cent in Saudi Arabia and the UAE.

2.3.2 Labour Outflow.from South Asia

It is estimated that nearly 9 million migrants from South Asia are currently working and
residing in the GCC countries (Mohapatra et al., 2011). High levels of unemployment and
underemployment, low wages and widespread poverty prevalent in the South Asian countries
are often cited as the reasons that propel large-scale migration from South Asia to the Gulf
countries. However, as critically analysed by Oishi (2005), if we look at poverty as a highly
determining force, it would seem that there would be a higher rate of migration from a country
like Bangladesh which is comparatively poorer than many of its South Asian neighbours. A
closer analysis reveals that, apart from the economic aspect, cultural and historical factors and
the role played by the State determine and shape migration flows.

As noted, the outflow of workers from South Asia to the Gulf was in response to the demand
following the oil boom of the 1970s. During the initial phase of migration, labour flows mostly
involved male workers from India, Pakistan and Bangladesh, who were primarily low skilled
workers. The demand for female migrants, as medical/health care personnel and as domestic -
workers, followed after the construction boom (Chammartin, 2005). Table 2.7 indicates the
trends in labour flow to the Gulf countries. India emerges as the major labour sending country
to all the GCC countries, followed by Pakistan and Bangladesh.

Historical and contemporary links have contributed to the position of India as a major

1 s




sending and receiving country of international migrants. It is estimated that there are about 5
million overseas Indian workers all over the world, with the majority in the Gulf countries.
India was the first among the South Asian countries to take advantage of the oil boom in the
Gulf. In the initial period, the construction sector attracted the largest share of India's low
skilled and semi-skilled workers; however, there was an increase in the share of skilled workers
in the later phase. Apart from the Gulf countries, the USA and the UK have also emerged as
major migration destinations for Indian workers. Within the Gulf countries, Saudi Arabia and
the UAE are the major destinations.

Poverty seems to be the driving force for labour migration from Bangladesh, Nepal and
Sri Lanka, and partially for Pakistan. Bangladesh is a late entrant in the Gulflabour market. As
Oishi (2005) notes, an important reason was the independence of Bangladesh from Pakistan
which was viewed in a bad light in the Middle East and often wrongly interpreted as a rejection
of Muslim identity'. Further, the government did not seem to have a definite plan to promote
international migration till the late 1970s. Till 1975,90 per cent of international migration from
Bangladesh was to the UK.

TABLE 27
LABOURFLOW TO GULF COUNTRIES Cin thousands]

BAHRAIN KUWAIT OMAN QATAR SAUDI UAE
NATIEHALETY (2004)  (2003)  (2004) (2002  ARABIA  (2002)  TOTAL
(2004)
Indians | 120 320 | 330 100 1,300 1,200 3,370
Pakistanis 50 100 70 100 900 450 1,670
: 30 260 30 35 900 140 1,395

Eawotians
Yemenis = = - = 800 60 860
T— - 170 110 - 400 100 780

%0 25 70 . 50 500 120 765
Filipinos
Sri Lankans - 170 30 35 350 160 745
Jordanians/ Palestinians 20 50 - 50 260 110 490
Sudanese 1 ) - - 250 30 280
Indonesians K 9 i 3 250 - 259
- 30 80 - 60 - 40 210
S lani = 100 : 2 100 - 200
Turks 2 = = = 80 = 80
Bidoon - 80 & = = = 80
Nepalese 7 b - Lo = = 70

Source: Kapiszewski, 2006.
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However, a shift was visible from 1976 onwards and Bangladesh is fast emerging as one
of the major labour sending countries. Given its poor performance in social and economic
development, migration seems to be a key option for this labour surplus country. From 1976 to
1999,42 per cent of international migrants from Bangladesh went to Saudi Arabia (IOM,
2003). Country-wise foreign employment figures in 2010 for Bangladesh suggests that over 72
per cent of Bangladeshi migrants are working in the Gulf countries, with the UAE accounting
for 51 per cent, Oman 10 per cent, Bahrain 6 per cent, Qatar 3 per cent and Saudi Arabia 2 per
cent (Bureau of Manpower, Employment and Training [BMET] website).

In Nepal, Maoist insurgency and the development impasse that followed, manifesting in high
levels of poverty, inequality and low economic growth, worked as a major push factor for
international migration. With an agrarian economy, almost one-third of the country's
population (around 31 per cent) lives in poverty (Central Bureau of Statistics [CBS], 2005).
However, labour migration

BOX2.1
THE CASE OFAFGHANISTAN, BHUTANAND MALDIVES

Data on international migration is extremely inadequate in the case of South Asian
countries like Afghanistan, Bhutan and Maldives. According to the Royal Monetary Authority
of Bhutan (2011), non-resident Bhutanese remitted around US $4.1 million in 2009-10. This
could be lower than the actual figure as the estimate does not include remittances from India
and those by unofficial channels. In the case of Maldives, remittances were estimated to be
around US $3 million in 2007, which was about 0.2 per cent of FDI to the country (UNDP,
2009a). Migration from Afghanistan was mainly to Pakistan and Iran and does not strictly fall
in the category of labour migration as a majority migrated to escape conflict situations in the
home country (Kuschminder and Manoj, 2009). However, post 2001, Afghanistan witnessed a
return flow of migrants from both these countries. In 2006, the International Fund for
Agricultural Development (IFAD) estimated remittances to Afghanistan at US $2,485 million
or 29.6 per cent of the GDP. All these three countries record high levels of poverty and, at least
in the case of Maldives and Bhutan, internal migration seems to be high. Though the internal
political situation is unstable only in Afghanistan, none of these countries have reached a stage
of visualising international migration, let alone female migration, as an opportunity for
development. from Nepal to the Gulfis relatively new and not directly linked to the oil boom.
The country has a regular flow of migration to India, with which it shares a common border.
The current labour migration from Nepal to the Gulf is marked by an increasing share of
women in the labour outflows (4.8 per cent), who are primarily moving to low skilled
occupations (Nepal Institute of Development Studies [NIDS], 2010).

High unemployment and poverty rates in Pakistan, resulting from an unstable economic
and political situation, have triggered a major labour outflow from the country. Further,
geographical proximity and commonality of religion could be important reasons for the choice
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of Gulf countries as a major destination. Within the Gulf countries, a major proportion of
Pakistani workers are in the UAE and Saudi Arabia. However, female labour migration from
Pakistan is low and the government policies on female migration continue to be restrictive. The
migration narrative of Sri Lanka presents both distinctions and similarities with the other South
Asian countries discussed here. Sri Lanka is the only country in South Asia where the share of
female migrants outnumbers that of male migrants; females accounted for 52 per cent of labour
outflows in 2009 (Sri Lanka Bureau of Foreign Employment [SLBFE], 2009). Interestingly,
the government has always promoted female migration, unlike other South Asian countries
which have imposed many restrictive conditions on female migration. However, as in the case
of countries under discussion, migration to the Gulf dominates labour movements, again
involving those in the low skilled category. An unstable political and economic situation, due
to a prolonged civil war in Sri Lanka that continued till 2009, was a prominent factor shaping
the migration flow in the country. Though a developing economy, Sri Lanka has made
significant achievements in human development and poverty reduction. However, income
inequality and lack of viable opportunities sustain and intensify labour outflows from Sri
Lanka.

2.4TRENDSINREMITTANCES

One of the most significant and immediate outcomes of migration is the counter-flow of
remittances. A significant increase in the quantum of remittances sent home by migrant
workers in recent years, and the accelerated pace at which it is growing, have infused interest
into the understanding of such remittance flows and related dimensions. Documented
remittance flows to developing countries from overseas resident and non-resident workers
amounted to US $325 billion in 2010, accounting for nearly three quarters of the total
worldwide recorded remittance flows of US $440 billion (Table 2.8). Remittance remains the
second largest financial flow to developing countries after Foreign Direct Investment (FDI),
more than double the size of Official Development Assistance (ODA). In fact, the remittance
flows to developing countries have nearly doubled during the last five years, 2005 to 2010 (US
$167 billion to US $325 billion). The above trends clearly highlight the increasing role of
migrant workers' remittances as a source of external financing in developing countries.
Another important dimension to be noted about remittance flows to developing countries
relates to the stability of such flows. Whilst FDI, portfolio investment and other capital flows to
developing countries rise and fall cyclically, remittances show remarkable stability over time
and even increases in response to economic crises.

South Asia is one of the major remittance-recipient regions of the world, accounting for
nearly one-fourth of remittance flows to developing countries. In fact, among the different
regions of the world, South Asia recorded the highest growth of remittances (8.2 per cent)
during 2009-10. This growth is partly because of the increase in oil prices and expansion of
economic activity in the GCC countries, one of the main destination regions for South Asian
migrant workers (Mohapatra etal,, 2011). Among the South Asian countries, India is the largest
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recipient of remittances
TABLE 2.8REMITTANCE FLOWS TODEVELOPING COUNTRIES,2007-10

TABLE 2.8
REMITTANCE FLOWS TO DEVELOPING COUNTRIES, 200710
2007 2008 2009 2010*
REMITTANCES (in U$'S billions)
All developing countries 278 325 308 325
East Asia & Pacific 71 85 86 93
Europe & Central Asia 39 46 35 36
Latin America & Caribbean 63 64 57 58
Middle East & North Africa 32 36 34 36
South Asia 54 72 75 81
Sub-Saharan Africa. L 22 21 22
LDCs** (UN classification} 314 23 24 26
Low income countries 17 22 23 24
Middie income counfries 262 303 285 300
World 385 444 47 440
GROWTH RATE (in per cent)
All developing countries 22.9 16.8 5.4 5.8
East Asia & Pacific 23.7 20.3 0.8 74
Europe & Central Asia 38.5 16.5 22.7 1.3
Latin Ametica & Caribbean 7.1 2.3 -12.3 1.7
Middie East & North Africa 21.5 12.0 5.8 6.2
South Asia 27.1 326 4.8 8.2
Sub-Saharan Africa 47.1 160 3.8 55
LDCs {UN classification) 22.9 328 52 58
Low income countries 279 325 a3 6.9
Middle income countries 15.8 55
226 6.0
World 214 15.3 5.9 54

Note: * Estimated; ** Least Developed Countries.
Source: Mohapatraetal.,2011.

(US $55 billion) followed by Bangladesh (US $11.1 billion) and Pakistan (US $9.4
billion) (Table 2.9). However, as a percentage of GDP, remittances are most significant for
Nepal (22.9 per cent), Bangladesh (11.8 per cent) and Sri Lanka (7.9 per cent).

One of the major limitations of the remittance data is the lack of any reliable information
on the contribution of women in remittance flows. In fact, no major remittance-recipient
country provides national level remittance data disaggregated by contributions of male and
female migrant workers. This is surprising given that nearly half of the international migrants
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are women. Apart from this issue, there is almost universal recognition of the fact that officially
transferred remittances, as reflected in the balance of payments accounts/national accoug”,
does not capture the actual level of remittances.

This is because of two factors. Some amount of savings is transferred through legal channels
but is not accounted in the official statistics (such as personal baggage, duty free allowances
and cash carried by returnees or the personal network of migrants). The second and the most
important channel is,> however, undocumented and through informal transfer systems
circumventing official

TABLE 2.9 : FLOW OF REMITTANCES IN SOUTH ASIA ANO GCC (in US S millions)

INFLOWS OUTFLOWS  INFLOWS OUTFLOWS INFLOWS
COUNTRY 5905 2005 2009 2009 2010
Banaladesh  4.315 5 10,523 8 11,050
India 22,125 1.348 49,256 4,000 55,000
Nepal 1,212 66 2,986 12 3,513
Pakistan 4,280 3 8.720 8 9407
Sri Lanka 1,991 257 3,363 435 3612
Bahrain . 1,223 = 1,391 -
Kuwait s 2,648 . 9,912
Oman 39 2,257 38 5313 40
Saudi Arabia .94 14,315 217 25,969 233

Note: * Estimated.
Source: World Bank, 2011.

And formal channels. The most important and extensive form of such transfers, in the
context of South Asia, is referred to as the hawala or hundi system. Hawala refers to informal
channels for transferring of funds from one location to another through service providers
known as hawaladar, regardless of the nature of the transaction and countries involved (EI-
Qurochi, 2002). Under this method of remittances, the worker transfers a sum in foreign
currency to an agent overseas under the agreement that the local currency equivalent at an
agreed exchange rate, which is usually set above the official exchange rate, is transferred by the
agent's counterpart to the migrants family or its nominees. Hawala works by transferring
money without actually moving it, i.e. money transfer without money movement. The system
is of old standing, associated with ancient trading networks in the Middle East, South Asia and
East Asia. The system has been invigorated by the massive expansion of labour migration in
the 1970s and 1980s. It works on trust and is used both for remittances of legally earned
incomes as also those generated or financed through illegal and criminal activities. It is the
association with money laundering that has made this system infamous.




2.5LABOUR GOVERNANCE: POLICIES OF GCC COUNTRIES

All the GCC countries follow the sponsorship system called kafala to manage the flow
of workers by restricting them to temporary resident status and thereby protecting the native
labour force (Winckler, 1998). Of late kafala has come under the scanner as it has led to visa
trading and promoted irregular migration, as discussed in Chapter 4 (Shaham, 2009). Further,
the system undermines the rights of migrant workers and forces them to remain in exploitative
situations with little choice (Kapiszewski, 2006). However, as noted by Martin Baldwin-
Edwards (2011), other than in a couple of countries such as Kuwait and Bahrain which have
initiated steps to reform kafala, this practice of sponsoring migrant workers remains widely
prevalent in the Gulf countries.

Yet another important means of controlling labour in the Gulf is a policy of
nationalisation of the labour force, adopted following the rising share of immigrants in
population and labour force, and a decline in the economic boom after the initial euphoria of
the 1970s. Though initiated from 1985 in Kuwait and 1988 in Oman, the strategy was followed
more aggressively post 1990s after Saudi Arabia's involvement. As Table 2.10 shows, a drastic
change is evident in the way Gulf countries view labour inflow; from viewing it as
satisfactory/too low in 1976, all Gulf countries except Bahrain have found the migration level
to be too high and have initiated policies to lower it by 2009.

TABLE 2.10
IMMIGRATION POLICY OF GCC COUNTRIES

COUNTRY L poLcy 200 POLICY
Bahrain Satisfactory Maintain Satisfactory Maintain
Kuwait Satisfactory Maintain Too High Lower
Oman Satisfactory Maintain Satisfactory Maintain
Qatar Satisfactory Maintain Too Hiagh Lower
Saudi Arabia Too Low Raise Too High Lower
UAE Satisfactory Maintain Too High Lower

Source: United Nations, 2010.

Strategies adopted for achieving nationalisation include: restricting the entry of
migrants in certain sectors; prescribing quotas on employment of non-natives; reserving the
major chunk of public sector jobs for nationals; strict implementation of immigration rules;
increasing the skill levels of native workers; and increasing the cost of hiring and living of
foreign workers. Differential wage rates for the same work by national and non-nationals 1s
widely prevalent in the Gulf. A detailed review of various measures adopted to control migrant




workers in GCC countries has been provided by Nasra M. Shah (2008). As noted by Martin
Baldwin-Edwards (2011), among the Gulf countries, Saudi Arabia seems to have the most
effective policy, reflected in the steady decline in the number of non-natives in their labour
force, as mentioned previously. The policies of different Gulf countries with respect to foreign
labour are depicted in Box 2.2,

BOX?2.2 !
: LABOURMARKET, STRATEGIES FOR ‘NATIONALISATION’

A. POLICIES AIMING TO REDUCE THE DEMAND FOR IMMIGRANT LABOUR

1. Raising costs of hiring foreign workers (Bahrain, 5. Reducing labour-intensive projects in the
Kuwait, Oman) public sector (Kuwait)

2. Closing of employment in specific sectors of 6. Preferential award of government contracts to
professions (all GCC) private companies satisfying nationalisation

3. Ceiling of proportion of foreign workers in quota objectives (Oman)

company (Saudi Arabia, Kuwait, UAE)
4. Tax on non-diversity of nationalities (i.e.> 30
percent any nationality (UAE)

| B. POLICIES AIMING TO REDUCE THE SUPPLY OF IMMIGRANT LABOUR

] 1. Health insurance paid by migrant worker 3. Direct tax on migrant worker (Saudi Arabia)
(Kuwait, Saudi Arabia, UAE) 4. Restrictions on visa issuance (Barrain, Saudi
2. Degree Validation fee (UAE) Arabia)

5. Deportation of irregular migrants (all GCC)
C. POLICIES AIMING TO INCREASE THE DEMAND FOR INDIGENOUS LABOUR

1. State subsidy (up to 50 percent) of private employment (Bahrain, Saudi Arbia, Qatar, UAE)
sector pay for native worker (Saudi Arabia) 4. Directing new labour market entrants to the
2. Quotas for natives in public/private employment private sector (all GCC)

(Saudi Arabia, Kuwait, UAE, Qatar) 5. Promoting study and training in technology
3. Development of economic sectors for nationals’ and medicine (all GCC)

! D. POLICIES AIMING TO REDUCE LOCAL/IMMIGRANT WAGE DISPARITIES

1. Reform/near-abandonment of the Kafala system Kuwait, Oman)
(Oman, Bahrain) 3. Subsidies for hiring of indigenous workers
} 2. Taxes on hiring migrant workers (Bahrain, (Saudi Arabia)

Source: Adapted from Baldwin-Edwards, 2011.

Gulf countries in general have a track record of resiricting the rights of workers,
particularly migrants. For instance, labour laws in Bahrain grant limited rights to both citizens
| and non-citizens to form and join trade unions. Migrant workers excluding domestic workers
can join trade unions though they cannot bargain. In Bahrain, all trade unions are required to
g join and affiliate with the General Federation of Bahrain Trade Union (GFBTU). In 2009 new
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rules were framed in Bahrain to allow migrant workers to change jobs without the permission
of employers, but subject to certain conditions. In Kuwait, migrant workers are subjected to
severe limitations in rights. In February 2010, anew private sector labour law, replacing a 1964
law, was enacted that expanded the rights of private sector employees other than domestic
servants. Barring domestic workers and maritime employees, all others including migrant
workers can join trade unions. Migrant workers have to acquire a certificate of good conduct
and moral standing from the gavernment and they cannot run for seats or vote.

- Workers in Oman, other than those in the armed forces, public security institutions,
government employees and domestic workers, enjoy the right to form unions. The law in Oman
allows for collective bargaining according to the terms and conditions of employment,
including wages and hours of work. In Qatar only one trade union is allowed—the General
Union of Workers of Qatar; non-citizens cannot become members of the workers' committee
but can become members of the joint labour management committee. The right to strike is
allowed but not for civil servants and domestic workers. In Saudi Arabia, the labour law does
not allow for labour unions; there is no provision to strike work and protection of collective
bargaining. In the UAE, workers are not allowed to form unions except in the case of
professional bodies and labour law excludes domestic workers, agricultural workers and
government workers.

TABLE 2.11
GROUPS PROHIBITED TO FORM LABOUR UNIONS IN GCC COUNTRIES
Bahrain Military workers and domestic workers cannot join trade unions
guwait Maritime employees and domestic workers cannot join trade unions
man
Amned forces, public security institutions, government employees and domestic workers cannot
join trade unions
Qatar Civil servants and domestic workers cannot join unions
Saudi Arabia No trade unions
UAE No trade unions but professional bodies, excluding agricultural workers, government employees
and domestic workers, are allowed

Source: US State Department, 2010a.

The UAE has taken several measures since the mid-2000s to assist migrant workers in
recouping unpaid wages. Electronic bank payment of wages was made compulsory from 2008.
The government has facilitated employment transfers, enhanced the legal rights of workers
vis-a-vis employers, and introduced compulsory health insurance for all workers including
those in domestic service paid by sponsors from 2008. Employment contracts for domestic
workers have been instituted recently, protecting their rights to pay, accommodation, health
care and working hours.

Nationalisation of the workforce or the policy of gradually replacing the migrant
workforce with a national workforce has a direct fall-out in the recruitment and social security




of the migrant workers. The UAE, Saudi Arabia and Kuwait are moving towards a policy of
health insurance being paid by migrant workers. The UAE has a degree validation fee for
migrant workers while Saudi Arabia imposes a direct tax on migrant workers.

Children born to migrant workers in the Gulf countries have no special status and are
covered by their parents' sponsorship. Sponsorship ceases for male children at the age of 21,
and girls upon marriage. After the stipulated age, the person must be registered either as a

~student or as employed;.in order to have a legal residence in the Gulf, Women arc technically

allowed to remain on their husbands' residence permits, depending on their husbands' income.

Though several strategies have been adopted by Gulf countries to reverse the lower labour
force participation of native labour force, especially females, because of cultural reasons and
poor quality of skilled labour force, the extent to which such policies will be successful is open
to debate. Even in countries like Bahrain where the quality of the labour force is considered to
be better (Kapiszewski, 2001), this seems to be an issue. However, it also needs to be
mentioned that such policies of nationalisation of labour force are occurring at a stage when
sending countries are actively involved in negotiating the living and working conditions for
migrant workers abroad and moving from controlling migration to even facilitating the outflow
of workers. Though this should ideally result in positive outcomes for both sending and
receiving countries, how far this will be achieved is difficult to predict.
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THE FEMINISATION
OF MIGRANTS

With women presentlgf constituting half of the number of international migrants, the
term feminisation of migration is used to capture the changing pattern of female migration
flows— women migrating for work, often without family—rather than a mere increase in the
number of women migrants. This change in the pattern of female migratory flows calls for
gender-sensitive policies as migration creates gender differentiated experiences and outcomes
(Piper, 2008). Though the link between migration and development is well acknowledged, a
gendered analysis of the migration cycle is relatively recent. Migration narratives of women are
complex as several factors at the sending and receiving countries intervene in and impact upon
how female migrants reproduce/liberate their traditional role and how they respond to and
(re)negotiate opportunities/ vulnerabilities in the process.

At the global level, two features distinguish the current pattern of female labour
migration. First, an overwhelming majority of international female migrants belong to cither
the low skilled or semiskilled category. This is particularly true of those from South Asia and
South East Asia who move within Asia, either to South East Asia or to the oil-rich countries of
West Asia, as domestic workers. Second, the increased intensity of population movements has
played a major role in shaping the debates over ensuring justice for and dignity of workers, both
at the national and international levels. Demands are strongly expressed by national and
international forums of migrants to recognise their right to migrate for work and also rights at
work. This also holds true for those in the care services as they often fall outside the provisions
of labour law in several countries. Though the success of such initiatives depends, to a large
extent, on the stakeholders' responses at different levels and situations, such voices have led to
certain positive developments with respect to migrants' rights in both the sending and receiving
countries. Hence, at one level, even as female labour has become mobile, internationally they
continue to be in the 'old job' at a new destination. At another level, female domestic workers
have been given a 'new voice' from 'no voice', which is positive. In this chapter, an attempt is
made to examine the trends in the feminisation of migration in the global and Asian contexts,
and to identify the factors that trigger the migration of female workers. Further, government
policies in the So”th Asian countries have also been analysed to examine how far they facilitate
or hinder female mobility.
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3.1 GLOBALTRENDS

The stock of international female migrants is estimated to be 105 million in 2010. The ratio of
international female migrants to the total stock of migrants remains almost constant—around
49 per cent from 1990 to 2011 (Table 3.1). However, the data indicates regional variations in
female mobility. In 2010, female migrants constituted the majority in Europe and
Oceania—52.4 per cent.and 51.2 per cent respectively—while in North America and Latin
America & the Caribbean, the stock of female migrants equalled that of male migrants. The
Asian region has the lowest share of women as a percentage of the international migrants'
stock—around 45 per cent in 2010 (27.35 million). However, the share of Asia in the female
international migration stock is about one- fourth, 26 per centin 2010.

TABLE 3.1

WOMEN MIGRANTS AS PERCENTAGE OF INTERNATIONAL MIGRANTS [in per
cent!

REGION 1990 1995 2005

2000 2010
Africa 46.2 471 46.7 46.7 46.8
Asia 454 45.3 45.7 45.0 44 6
Europe 52.7 52.4 52.8 525 52.3
Latin America & the Caribbean 49.7 49.9 50.0 50.1 50.1
North America 51.1 50.8 50.5 50.4 50.1
Oceania 49.1 49.7 50.2 50.7 5.2
World 49.1 49.3 49.4 49.2 49.0

Source: UN DESA, retrieved from the website <http://esa.un.org/migration/>on 1-06-2011.

As indicated in Figure 3.1, the stock of international female migrants has been
registering a consistent increase, in comparison to the sluggishness noted in the stock of total
migrants and male migrants. Though, prima facie, this seems to be positive, one needs to look
into the disaggregated data to locate factors that promote female migration in the present
magnitude.
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Source: UN DESA, retrieved from the website <http://esa.un.org/migration/> on 1 -06-2011.
3.2 MIGRATION TRENDS OF WOMEN IN ASIA

In Asia, the regions with a high share of women in the international migration stock
include East Asia, Central Asia and South East Asia. The share of women migrants in the total
international migrant stock in South Asia is comparatively low—45 per cent in 2010, as
indicated in Table 3.2. Within Asia, West Asia has the highest stock of international women
migrants—out of 27.35 million international female migrants in Asia, 11.32 million is
accounted for by West Asia, indicating a higher inflow of female migrants to the region.
However, it is importarit to note that

TABLE 3.2

WOMEN MIGRANTS AS PERCENTAGE OF INTERNATIONAL MIGRANTS, ASIA
(in per cent)

REGION 1990 1995 2000 2005 2010
Central Asia 95.2 55.2 55.4 95.3 55.2
East Asia 49.0 50.5 52.9 54.4 55.0
South Asia 44.8 449 44.9 44.9 44.6
South East Asia 48.0 48.4 49.1 49.1 49.6
West Asia 40.7 40.4 41.0 39.5 39.3
Asia 45.4 453 45.7 45.0 44.6

Source: UN DESA, retrieved from the website <http:/ esa.un.org/migration/>on 1 -06-2011.
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The proportion of women migrants in the total migrant stock is much less when
compared to male migrants in West Asia.

Figure 3.2 indicates the annual rate of change of the female migrant stock. The highest

increase is evident in South East Asia and West Asia—3.8 per cent and 3.3 per centrespectively
during 2005- 2010—in comparison with 2 per cent noted for Asia during the same period.
Growth in the stock of international female migrants continues to be low in South Asia during
2005-10.
FIGURE 32 ANNUALRATE OF CHANGE OF THE FEMALE MIGRANT STOCKIN
ASIA Cin per cent]
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Source: UN DESA, retrieved from the website <http://esa.un.org/migration/>on 1-06-2011. |

Within South Asia, Nepal has the most feminised migrant stock (68.2 per cent) as
indicated in Table 3.3. It is followed by Sri Lanka and India. Though the share of women in the

d international migration stock is low in Pakistan and Bangladesh, a positive development is the

iy high growth of female migrants noted in these two countries in the recent past. However, the |
picture changes when the percentage share of each country in the pool of inlprnational female
migrants from South Asia is considered. Out of the 6.45 million international women migrants

; from South Asia in 2010, 2.7 million were from India, followed by 1.9 million from Pakistan;

i both these countries together accounted for 71 per cent of international female migrants from
South Asia. As noted before, the share of international women migrants from Afghanistan,

ti Bhutan and Maldives is negligible. Of the total international female migrants from South Asia,

i the share of these three countries was merely 0.8 per centin 2010.
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TABLE3.3
PERCENTAGE OF INTERNATIONALWOMEN MIGRANTS IN SOUTHASIA

SHARE GROWTH
— 1990 1995 2000 2005 2010 199095 19952000 200005 200510
Bangladesh 139 139 139 139 139 27 0.4 0.9 1.0
India 47.8 481 *-48.5 486 487 1.1 4.7 16 1.5
o 71.6 711 701 691 ggp 7.6 25 24 26
Pakistan 45.0 452 450 448 447 90 07 3.5 35
Sri Lanka 49.8 498 49.8 498 498 -15 1.5 1.5 1.5
Afahanistan 438 436 436 436 436 4.0 16 26 1.0
Bhutan 185 185 185 185 185 3.0 3.0 3.0 15
Maldives 45.0 452 450 448 447 1.7 i - 0.7

Source: UN DESA, retrieved from the website <http://esa.un.org/migration/>on 1 -06-2011.

Several patterns in international female migration have been noted at the global level
(Ghosh, 2009). Most prominent among them is for the purpose of marriage. A closely related
stream of migration is family migration, where the woman migrates while accompanying the
household head to a nation other than their place of birth or for the purpose of family
reunification, or where the woman migrates alone to join the family. All these three kinds of
migration have a higher"chance of falling into the category of permanent migration. Women
also migrate either alone or with family due to displacement linked to natural disasters, or tense
social and political situations like wars or other forms of violence, to mention a few. Of late,
migration of females for education and for work is becoming increasingly prominent. All the
forms of migration mentioned here fall into the categories of forced/voluntary,
regular/irregular, placing the migrant women in different processes and vulnerabilities. Here
we will be looking more specifically at migration for the purpose of employment.

3.3 LOCATING FEMALE LABOUR MIGRATION IN ASIA

Within Asia—a major region of origin for international female migrants—three circuits
of migration have been identified (Abella, 1995). The principal stream is the migration of
women workers from South and South East Asia to Gulf countries. The second stream is from
developing Asian countries, such as Sri Lanka, Thailand, Indonesia and Philippines, to Brunei,
Hong Kong, Singapore and Malaysia. The third stream is of those moving to Canada, the US
and Europe. The first and second stream of migrants generally consist of workers in the lower
end of manufacturing and services, particularly domestic workers, while the third stream of
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migrants consists of those in the medium and high skilled categories, such as I'T professionals
and health care workers.

A gender differentiated demand for labour seems to determine the migration flow of
international female workers (Ghosh, 2009). While the majority of male mijp&nts are engaged
in production and construction, females are disproportionately engaged in the service
sector—care and entertainment services. Though working conditions are likely to be
precarious in such sectors, it is also true that employment generation is less likely to be affected
by economic cycles; it is determined primarily by the labour market structure of receiving
countries and their social and cultural practices. The demand for domestic workers in GCC
nations is an apt example. As indicated in Table 3.4, females constitute the major segment of
migrant domestic workers in the GCC region. The largest groups of migrant female domestic
workers are in Saudi Arabia and Kuwait.

TABLE 3.4

MIGRANTDOMESTIC WORKERSIN GCC COUNTRIES

COUNTRY YEAR TOTAL WOMEN
Bahrain 2017 83198  51.811
Kuwait - 2010 569.536 310,402
Oman 2009 94592 69,256
Qatar 2009 80.342 48,147
Saudi Arabia 2009 777,254 506,950

Note: * First quarter.
Source: Esim and Carole, 2011.

Several factors have influenced the demand for female caregivers in the Gulf. With
improved economic situations, the hiring of domestic workers is considered a necessary
comfort, particularly in societies with a feudal structure. At the same time, the hiring of local
domestic workers has become difficult either due to the shortage of local labour or higher
prices charged by them. Female labour migration from South Asia to the Gulf countries 1s
essentially linked to their economic prosperity as the latter register very low female LFPRs.
Thus the feminisation of international migration is linked to a global demand for domestic
workers, reproducing the traditional sexual division of labour, where women are relegated to
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lower end jobs (Agrawal, 2006). Instances are also not uncommon of how global capital
determines and reaffirms the existing gender division of labour. In the context of East and
South East Asia, Keiko Yamanaka and Nicola Piper (2005) trace how Flong Kong SAR, the
Republic of Korea, Singapore and Taiwan Province of China became Asia's economic 'miracle’
by mobilising and controlling 'inexpensive, tractable and disposable' female labour.

The feminisation of migration has challenged the existing social and cultural norms and in
certain cases created new conditions that restrict women's mobility, which could be informal or
legal. However, as will be argued in the following section, restrictions with the intention to
'protect' females tend to be counterproductive, reproducing existing oppressive structures and
increasing the vulnerability of female workers. At the same time, efforts made to ensure
conditions of decent work to migrants, including adequate wages, social security and
protection against abuses, have been limited at best. A related issue that requires attention is the
devaluation of skills or nonrecognition of the migrants' qualifications and previous job
experience, affecting their earning capacity. This is particularly true of female labour
migration, especially of health care workers, to Western countries.

3.4 THE FEMINISATION OF SOUTH ASTAN MIGRATION

The main reasons for migration in general—lack of viable opportunities in the home
country, widespread poverty, desire for a better future, and a high remuneration in the
destination country— hold true for female migration in South Asia, though me impact of such
factors varies across countries. At the same time, as will be discussed, factors such as the harsh
realities of family life, alcoholism of the male members of the family, oppressive social
systems, etc. seem to play a crucial role in influencing women's decision to migrate.

In the South Asian context, the feminisation of migration is largely associated with the
migration of women from Sri Lanka. As per the statistics in 2009, 51.73 per cent of the total Sri
Lankan emigrants were women, of which 89 per cent migrated as housemaids (SLBFE, 2009).
The composition of female migrants provides clues about the factors that trigger migration at
the micro level. In the present decade, as the figures suggest, the migration of women workers
from Sri Lanka is inextricably linked with the employment of Sri Lankan housemaids in the
Gulf countries. Sri Lankan women migrants are predominantly Sinhalese and Muslim; the
number of Tamils is much lower. While migrants were drawn primarily from the urban areas
surrounding the capital city of Colombo in the late 1970s, they now come from all over the
island, including the western districts of Colombo, Kurunegala and Gampaha, in large
numbers (Frantz, 2010).

Prior to the current spurt of female international migration, women workers were




largely engaged in plantations and Free Trade Zones (Brochmann, 1993; Kottegoda, 2006) and
so had a higher workforce participation rate. Sri Lanka's vibrant garment industry spread
across the country also boosted the numbers of female migrant workers. Large numbers of
women trained in these factories have found jobs in garment factories overseas. The increase in
female migrant labour as housemaids and as low skilled and semi-skilled factory workers
(predominantly garment factory workers) is attributed to a number of other social, economic
and policy factors. For example, Ismail (1999) notes that the free market economic policies of
the United National Party that came to power in 1977 had an adverse effect on the female
worker-dominated handloom and textile sectors, and hiked the female unemployment rate to
45 per cent, which later on propelled female migration on a large scale from the country. The
new economic policy of the government, among other things, dismantled the control system on
private economy, opening up previous State monopolies to the private sector (Brochmann,
1993). An immediate effect was high inflation rates, with the price of food items increasing by
nearly 200 per cent, fuel and power by nearly 400 per cent, and miscellaneous items, including
medicine, by about 138 per cent between 1977 and 1984 (ibid.). Despite liberalisation,
unemployment remained a major problem and the standard of living of the population further
worsened with the withdrawal of the food subsidy. The increased demand for workers in the
Gulf gave the Sri Lankan government an avenue to overcome the low economic growth. In this
context it can be argued that the historical legacies of female employment outside the
household also helped female migration from Sri Lanka on a large scale (Oishi, 2005).

Female migration from Nepal presents a different trajectory. Migration in Nepal before
the 1990s often meant male migration in which women accompanied their spouses, parents or
relatives. Patriarchal attitudes coupled with a lack of reliable and available networks and lack
of funds to support migrant initiatives hindered the independent movement of women migrant
workers (Adhikari, 2006). One significant development in the 1990s was the change in the
political organisation of Nepal from that of monarchy to democracy. The failure of the
agricultural economy and the resultant poverty after the 1990s and the search for non-farm jobs
led many Nepalese women to India, while a few migrated to countries other than India (B ohra
and Douglas, 2009).

As in the case of Sri Lanka and Nepal, widespread poverty, unemployment at home, and
wage differences at the destination triggered international labour migration from India to Gulf
countries. Academic literature on international labour migration in India is largely focused on
male migration. This complements the near 'invisibility' of data with respect to female
migrants. This seems ironic m the case of Kerala which records high levels of female labour
migration to Gulf countries. However, the plight of female labour migration in the category of
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low skilled (domestic workers) and medium skilled (health care workers) is increasingly
receiving attention (Bindhulakshmi, 2010; Percot, 2006). The study conducted by IOM
(2010b) among labour migrants from Andhra Pradesh indicates that all of them decided to
migrate because of the economic benefits. Studies on female labour migration to Gulf
countries indicate that their choice (particularly for nurses) is also guided by a desire to migrate
to a better destination, for example to the West (Percot, 2006). Though there is also an
increasing flow of migrants to Western countries, for instance in the IT field, their migration
experience is yet to be adequately studied.

Female migration continues to be low in both Pakistan and Bangladesh according to the
official statistics. Poor economic conditions in these countries along with political instability
play a major role in pushing migration. As indicated in the analysis of Oishi (2005), for some
younger single educated women or older married women with no children, some education and
dead-end jobs, migration represents an adventure, a broadening of their horizons. The social
status of the female migrant—illiterate, divorced or separated—also seems to influence her
decision to migrate (Blanchet et al., 2008), given limited employment opportunities in
Bangladesh. A few also migrate to save money for marriage related expenses (Sidiqqui, 2001).
Similar is the case of Pakistan. Interestingly, unlike the case of Sri Lanka, India and Nepal,
where poverty and high unemployment have triggered off fairly large-scale female migration,
in Bangladesh and Pakistan where poverty and unemployment are relatively high, oppressive
gender structures may be hindering female mobility.

3.5 MANAGING WOMEN'S MIGRATION: STATE RESPONSES

All countries have legislations to regulate the flow of emigrants and to control
emigration. A striking aspect of the emigration policies of the South Asian countries as noted
by Oishi (2005) is that the policies do not treat men and women uniformly. Despite the
increasing presence of women in migration flows, especially as workers, the migration policies
in both the sending and receiving countries in the South Asia-Gulf migration corridor tend to be
gender-stereotypical. Migration policies in the regions are often formulated placing women at
the margins, reproducing existing gender stercotypes—women as victims of all sorts of
violations and incapable of deciding on cross- border migration. The State intervenes to protect
and control women, thereby curtailing womens right to make their own decision and earn a
decent living. As noted by Kapur (2005), constructing women as 'victims' delegitimises
womens movement in search of work. Further, they are left with no option apart from
depending on informal and often illegal agents, increasing the probability of women ending up
in trafficked networks.
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Oishi (2005) explains the relevance of the concept of'social legitimacy' to analyse
female migration processes in South Asia. She defines social legitimacy as 'a particular set of
social norms that accept women's wage employment and geographical mobility and that
establish an environment conducive to international female migration. The concept not only
seems to mould society's attitude towards female migration, but also influences State policies
promoting, regulating and/or controlling their mobility. Kapur (2005) narrates how the
categorisation of migrant women by the State into groups—such as potential victims and those
outside the scope of victimisation (women travelling alone and those travelling with
family)—often leads to half-baked solutions. Taking the point further, Bindhulakshmi (2010)
questions (il)legality and (il)licitness in the migration of female domestic workers and the role
played by the State in the process. Situating the debate in the migration of domestic workers
from Kerala, India, to the UAE, the author cites instances of women relying on channels that
are often very risky because of delays in the official procedures related to migration.

Asnoted in Table 3.5, age is used as a crucial variable to restrict international migration
of female workers, particularly that of domestic workers. In Pakistan, women must be at least
35 to work abroad as domestic workers. The situation is ironical considering that the Pakistan
National.
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AMPLITUDE OF SOCIAL SECURITY PROTECTIONS TO MIGRANT
WORKERS IN GLOBALIZATION: A CRITICAL APPRAISAL

By: Dr. Jeet Singh Mann,
[Assistant Professor of Law, National Law University, Delhi]

Abstract

Globalization and liberalization of trade and services have led to promotion of inter-
nations and intranational movements of working force. There are various social, economical
and politi-cal factors that are responsible for the migration of working force from rural area to
urban area, within India and outside India. India has implemented some social welfare
legislations to protect the interest of these workers from any kind of exploitation at the hands of
contractors/middle man. The International Labour Organization, the United Nations
Organization and other international agencies have been working to provide an atmosphere, by
formulating some policies in form of covenants, or convections, to protect migrant workers
from all kinds of exploitations at global level. It is pertinent to mention that majority of
industrial countries have not ratified the conven-tions of the ILO and the UN. It is evident from
the ground realities, let it at national or international level, the migrant workers are being ill
treated and not provided necessary social security protections in the forms of minimum wages,
disablements benefits, unemployment allowance, maternity benefits, efc. This research paper
would endeavour to focus on identifications of problems/ difficulties of migrant workers in
general and social security protections in special and possible solutions of these problems in
form of some suggestions/recommendations.

1. Introduction

One powerful Bahraini construction company wrongfully confined 100 migrant
workers from India to work for nearly six years under horrible working conditions. These
workers were treated like as bonded workers or slave in modem sense. Further it is pertinent to
note that more than twenty five migrant workers committed suicide due to the harassments and
" pathetic treatment at the hands of employers in the country in 2012. One Non-governmental
organization (4vaaz) played a significant role with the assistance of Indian embassy in Bahrain
in getting released of these bonded workers from the clutches of the exploiter company.' This is
not an isolated instance of the treatment which is being imparted to hundreds of millions of
migrant workers especially manual workers all over the word. The said company has been
blacklisted by the Indian govern-ment for any transactions in future. It is very evident from the
facts that employers exploited workers for their own benefits and did not care for any
governmental agency in case of gross violation of fundamental human rights.

Liberalization, privatization and globalization (LPG) have led to free flow of
information, trade and services. The LPG has promoted mobility of capital, technologies and
work force inter-nations and intranationl in order avail production cost benefits. There are
various social, economical and legal factors that are responsible for the migration of working
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force from rural area to urban area, within India and outside India. India has implemented
some social welfare legislations to protect the interest of these workers from any kind of
exploitation at the hands of contractors/middle man. The International Labour Organization
(hereinafter ILO), the United Nations Organization (hereinafter UN) and other international
agencies have been working to provide an atmosphere, by formulating some policies in form
of covenants, or conventions, to protect migrant worker from all kinds of exploitations at
global level.

It is pertinent to mention that majority of industrial developed countries have not
ratified conventions of the ILO and the UN on protections to migrant workers and their
families. Tt is evident from the ground realities, let it at national or international level, the
migrant workers are being poorly treated and are also not provided any type of social security
protections in the forms of minimum wages, disablements benefits, unemployment allowance,
maternity benefits, good housing facilities and other welfare measures.

This research paper is an attempt to examine the impact of globalization and
liberalization on conditions of migrant workers and to analyse factors responsible for
worsening working conditions of migrations. This research is also aimed at to examine the
amplitude of existing international instruments pertaining to social security protection to
migrant workers. Research paper has made an attempt to suggest/recommend some remedial
measures in order to promote and protect the interests of mi grant workers.

2. International Instruments on Migrant Workers

‘Declaration on Social Justice for a Fair Globalization was adopted by the ILO in
2008."The Declaration is a powerful reaffirmation of ILO's commitment to protect and
promote workers at global platform. The declaration in its one of the main principles stipulates
that the member nations (now 185 countries), promises to work for developing and enhancing
measures of social protection which includes social security and labour protection. The
declaration provides that social security protections should extend to all. Further the
declaration ensures “healthy and safe working conditions and policies in regard to wages and
carnings, hours and, other conditions of work, designed to ensure a just share of the fruits of
progress to all and a minimum living wage to all employe and in need of such protection™.

There are many declarations at the ILO as well as at the UN to ensure the compliance of
protections to workers under domestic legislations. But the ground realities are quite different
from the commitments. There is a wide gap between preaching and practicing of international
standards on migrant workers which is deliberately created by the employing countries. This is
one of the main reasons for not improving the conditions of migrant workers, who have been
exploited for the sake of economical development, and other social, economical and political
reasons, for years together. Now the research paper would examine the nature and scope of
Important conventions on migrant workers formulated by the ILO and the UN,

-32-




According to the provisions of the Convention that each Member, who has ratified the
convention

V) To satisfy an adequate and free service to assist migrants for employment and to
provide them information, measures such as to facilitate reception of migrants for
employment, to protect the interest of migrant workers shall be the responsibility of the
employing state.

d “There shall be no discrimination in respect of nationality, race, religion or sex, to
immigrants within the territory of employing state, in respect of remuneration including
allowances, hours of work, overtime; holidays with pay, and restrictions pertaining to
employment of woman is and young person and provision of accommodation. Migrant
workers shall be allowed to be part d of any association of Workers. The member state shall
incorporate all these protection in the municipal laws including subordinate legislations.

Q According to Article 6, social security protections to migrant workers including family
members in case of employment injury, maternity, sickness, invalidity, old age, death,
unemployment and family responsibilities and any other contingency must be provided
according to national laws or regulations. Municipal law of immigration countries may
specify scheme including rate of contributions, benefits, and machinery for claiming the
benefits.

2.2. Convention on the'Migrant Workers (Supplementary Provisions) ConventionNo 143,
1975

The preamble of the convection takes the cognizance of the existence of illicit and
clandestine trafficking in labour Jffld calls for further standards specifically aimed at
eliminating these abuses. According to the Convention, social security is desirable in order to
promote equality of oppor-tunity and treatment'" of migrant workers equal to that of nationals.

-The convention ensures that each member must respect the basic human rights of all migrant
workers”. The employing nation is bound to ensure through legislation or agreements in case
of legal or illegal migrant worker, that migrant workers are not exploited during employment
and non employment. This Conven-tion does not prevent Members from concluding
multilateral or bilateral agreements with a view to resolving problems arising from its
application, is seen that the JLO's Convention No. 97 have been ratified by 47 member nations
out of 185, which does not include the USA, China, the UEA, Singapore, Thailand, India, and
other industrial developed countries. The UK has ratified the convention with exclusion of
Annex I and TIT. Despite the fact of ratification by some countries the conditions of migrant
workers have not improved much, which is evident from the reported instances on ill-
treatment of migrant workers. Majority of nations are reluctant to enforce any protection to
migrant workers due to trade reasons and protest by the local people. ILO's Convention No 143
has been ratified by 23 member nations which, again, do not represent leading industrialist
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countries.

2.3. The United Nations 'Interactional Convention on the Protection of the Rights of All
Migrant writers and Members of Their Families, 1990

The convention was ad'opted at the forty-fifth session of the General Assembly of the
United Nations. [t is important to note that the said convention of the UN provides similar
kinds of protections to migrant v. otkers which have been listed under various conventions of
the ILO on the issue. The term "Migrant w orker' for Lie purpose of the convention means a
person, who is engaged or has been engaged in a remunerated activity in a State of which he or
she 18 not a national. The Convention on Migrant Workers derbies the rights of migrant
workers including family members into two categories of rights, firstly rights provided under
the Part -HT". which is applicable to both documented and undocumented workers, and rights
under the Part TV available to regular workers.

The Convention provides for protection against the dehumanization of migrant
workers and members of their families who have been evicted of their main human rights.
Protections against horrible living and working conditions and physical abuse including
sexual abuse, to migrant workers, must continue to be part of right to life of migrant workers
and their family members." The Convention also provides protections against cruel, inhuman
or degrading treatment of pim-ishment” as well as slavery or servitude and forced or
compulsory labour by the migrant workers and family members.

It is important to mention that according to some crucial articles of the convention such
as 25,27, and 28, Migrant workers are to be treated as equal to the nationals of the host country
in respect of remuneration and conditions of work such as overtime, hours of work, weekly
rest, holidays with pay, safety, health, termination of work contract, minimum age, and
restrictions on home work. Further the convention guarantees the equality with nationals in
case of social security protections and medical care in case of sickness.

“Migrant workers shall enjoy equality of treatment in respect of protection against
dismissal, unemployment benefits, access to public work schemes intended to combat
unemployment and access to alternative employment in the event of loss of work or
termination of other remunerated activity. In case of terms and conditions of contract of
service are violated by the employer that migrant worker have the right to take legal recourse
before the competent authority of employment nation.

It is unfortunate that most of the developed and developing nations like as the USA,
UK, Aus-tralia, Hong Kong, Spain, Canada, India, China and Singapore have not ratified the
convention til date. According to the United Nations source only 31 countries have Ratified the
provisions of conventions and have provided such protections to migrant workers under their
municipal laws. Even if there are municipal laws to protect workers of any origin, but mere are

_34-




ey

problems of enforcement, result of that is migrant workers are not taken care well by employers
and enforce-ment machineries.

3. Migrant Worker's Protections under the Social Security Agreements

The ILO's convention No 97 of 1949 and convention No 143 of 1975 and the UN’s
conven-tion of 1990 on protection to migrant workers and their families members have
suggested that member nations may enter into any agreements with the recruiting states for the
provisions of such social security protections, recruitments, placement efc.

A Social Security Agreement (hereinafter SSA) is a bilateral instrument to protect the
social security interests of workers posted in another country. Being a reciprocal arrangement,
it generally provides for equality of treatment and avoidance of double coverage. Generally an
SSA applies to employees sent on posting in another country, provided they are complying
under the social secu-rity system of the home country. It also provides for the Provision of
payment of .pension benefits directly without any reduction to the beneficiary choosing to
reside in the territory of the home coun-try as also to a beneficiary choosing to reside in the
territory of a third country. Further the period of service rendered by an employee in a foreign
country is counted for determining the eligibility for benefits, but the quantum of payment is
restricted to the length of service, on pro-rata basis.

Eight SSAs by India in respect of Belgium, Germany, Switzerland, Denmark,
Luxembourg, France, South Korea and the Netherlands have been made effective from 1st
September, 2009, 1st October, 2009,29th January, 2011, 1st May, 2011,1st June, 2011, 1st July,
2011,1st November, 2011 and 1st December, 2011 respectively. These agreements aspire at
achieving equality on the principles of reciprocity and are intended to benefit the employees
and employers of the parties to the agreements. Most of these agreements cover the employed
persons under social security insur-ance schemes for the benefits of old age or survivors'
benefits and permanent total disability pension. It is important to mention that SS A with

‘Netherlands covers additional social security protections benefits, in addition to the above

mentioned benefits, to employed persons in the form of maternity benefits, unemployment
benefits, and children allowances. In consonance with these SSAs, India has inserted
appropriate amendments under the provisions of the Employees Provident Fund and
Miscellaneous Provisions Act, 1952 and various schemes which are covered under this Act.

The Government of the Czechoslovak Socialist Republic and the Government of the
People's Republic of China has also entered into SSA in the field of health service and medical
science. Similar type of social security protections agreement between the Kingdom of
Belgium and Bos-nia-Herzegovina was signed in Brussels on 6 March 2006. Another SSA
between Luxembourg and Bosnia Herzegovina was accepted one 08 April 2011,

It is very difficult to find out the effectiveness of these SSAs. Whether the parties to
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these SSAs have been able to provide any protections to the employed person in then'
respective coun-tries or not? This is a matter of further empirical research. It is observed that
India has signed only eight social security agreements which do not include the countries
where majority of migrant workers are employed such as the UEA, Kuwait, Oman, South
Arabia, and western nations such as the USA, UK, and Canada. The observation of the
researcher on Indian migrant workers has been vindicated by the following data collected and
maintained by the ILO.

>

Countries . 2003 2004 2005 2006 2007

[. Kuwait 54431 52061 39124 47449 48467

2. Malaysia 26898 31464 71041 36500 30916

3. Oman 36816 33275 40931 67992 95462

4. Saudi Arabia 121431 123522 99879 134059 195437

5. United Arab Emirafes 143804 175262 194412 254774 312695
Countries booo  lop 12002 2003 004 005 ypps
United Kingdom 15527 (38955 42797 20526 38443 47705 (17169
Countries 2000 2001 2005 2006

USA 17150 16001 46221 56850

Itis pertinent to mention that the scope of the most of SSAs, to which India is of the sig-

natories, is very limited to old age pension or survivor's pension and permanent total disability

insurance only. Social security protections such as minimum rate of wages, employment
injury, maternity benefits, and other welfare measures like housing facilities, recreational
facilities, medical facilities, and working conditions, are beyond the scope of these SSAs. It is
felt that the jurisdiction and amplitude of the SSAs are required to be enhanced to cover
majority of Indian migrant workers against any exploitation at the hands of employers in
employing countries.

4. No Respect for Human Rights of Migrant Workers

Living and working conditions migrant workers are pathetic all over the worid.
Sometimes migrant workers are not treated like human beings by employers. Like an ordinary
human being, a migrant worker is entitled to all the human 1 ights. International instruments,
such as the Universal Declaration of Human Rights, 1948, Convention on the Elimination of
All Forms of Racial Dis-crimination 1965, Covention on Civil and Political Rights, 1966,
Covention on Economic, Social and Cultural Rights, 1966, Convention Concerning Decent
Work for Domestic Workers, 2011 and Protocol against the Smuggling of Migrants by Land,
Sea and Air, Supplementing the United Nations Convention against Transnational Organized
Crime, 2000; Declaration on the Human Rights of Individuals who are not Nationals of the
Country in which They Live, 1985 pro-vide for various human rights including equality, live
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with dignity, social security, right to freedom f expression, associations, and profession,
protections against exploitations, health and safety pro-tections of workers, and labour welfare
measures. [t is noticed that most of the fundamental human rights are confined to statute books
only. Practical applications of these international instruments and municipal laws negate the
existence of some vital human rights of migrant workers, which is clear evident from the
reported instances on gross violation human rights all over the world.

Let us examine one particular instance of gross violation of human rights of a mlgrant
domes-tic worker at the hands of employers and the employing country. One female migrant
domestic worker, who was engaged in Middle West Asia, had been repeated by raped by the son
of the employer, dared to complain about this instance to the employer. No action was taken by
the employer. She was not in a position to approach to police. She was compelled by the
circum-stances to kill the employer, his wife and his son. Later she was beheaded for
committing murder and her dead body was not handed over to any person for the final rites,
because of some law has prohibited final rites of a murderer.

Migrant workers especially unskilled or manual workers such as domestic servants,
agricul-tural workers, construction workers, and other personal services works are mostly
exploited by employers. Migrant workers are not treated at par with native workers in respect of
remuneration, social security protections, and workers welfare. Minimum rate of wages, paid
to native workers, which has been considered as a fundamental right by the ILO, is not paid to
migrant workers. It is also equaily pertinent to mention that workers are not in a position to
complain against suchviola-tion, due to lack of job security and volatility of the terms and
conditions of employments. It is evident from various experiences which have been reported in
media from Middle East countries that working conditions are arbitrarily decided.
Remuneration for the services rendered is paid at irregular intervals. Housing facilities are not
provided by majority erf employers and workers are compelled to stay in unhygienic
conditions.

5. Challenges for Migrant Workers in Globalisation

Recruitment agencies including middlemen publicize employment benefits of
employment in foreign countries in a way to create an illusion in the minds of people that
foreign countries pay high rate of remuneration and conditions of employments are the best as
compare to India, in order to trap workers for the benefits of the agency. This is due to the fact
that employment opportuni-ties for manual workers in India are scanty and rate of
remuneration is quite low and vary from place to place. Uneducated/illiterate manual workers,
who are unable to get good employment in India, generally migrates to foreign countries for
better livings, but the moment they land at work site and observe working conditions. Their
dreams shatter and they become aware of the bitter truth of working outside India. It is usual
practice that the passport of migrant workers is deposited and retained by employers till the




completion of works. Due to financial incapability a migrant worker is compelled to serve like
a bonded labour. An open link a video which depicts ground realities of conditions of migrant
workers is cited in the footnote.

Majority of nations, who employ migrant workers in agriculture, personal service and H
other employments related to manual or unskilled and semi-skilled works, are of the view that |
if migrant workers are provided with benefits at par with native workers than it would lead to |
increase in the cost of production and consequently affect the competitiveness of commodities ‘
and services in I the market at national and international level. It is observed that entrepreneurs

- want profits at any cost, with minimum operational cost in form of cheap labour from the 1
developing countries, which are not capable to claim any benefits at par with workers of |
employing nations. !

Due to non availability of substitute of skilled migrant working force, living and
working conditions of skilled migrant workers are quite better when compared to manual
workers. Due to the prevailing situations, an employer is better placed his manipulating terms
and conditions of migrant manual workers. The research paper has classified the challenges
faced by migrant workers into the following categories.

5.1.  Hostile Attitude of Citizens of Employing Nations:

Numerous attacks on migrant workers have been reported from various parts of the
world. Several Indian workers have been killed in Australia, the UK, and the US A, by the r
natives of these countries, who are under impression that migrant workers would snatch all
employment opportunities from them. One Congolese man was stabbed on the Moscow metro. “

|
1
\
|
\

A Muslim girl was beaten with a bat by three teenage boys, who instructed her to leave Russia.
It is seen that people of some countries are under fear that migrant workers will take over their
jobs, towns, and eventually their country. It is also pathetic to mention that governments hardly
take any action against such attackers. It is seen that lack of effective enforcement has serious
implications which would expose the migrant workers to cruel practices.

5.2. Deplorable Living and Working conditions of workers:

It is important to unearth that the terms and conditions of employments of migrant '
workers are drafted in such a way which enhances the scope of exploitation. Further there is |
wide gap between demand and supply of manual or unskilled workers especially in ‘
underdeveloped countries. If an institution requires ten unskilled or manual workers for some
work then hundreds of workers are in a queue even to work for less than the minimum rate of
wages.

|
Living conditions of migrant workers are more pathetic as compare to documented i

migrant workers. It is very clear from the special report produced by the Guardian News | |
Agency on migrant agriculture workers in Spain. According to this report, Southern Spain !
|




town of Costa del Sol, where tens of thousands of African migrant-workers are engaged to
grow salad vegeta-bles for foreign markers including British Supermarkets, a two billion Euro
industry, have been abused to the extent of bonded workers or slavery in modem sense. The
Report further depicts that migrant workers have been working in extreme strain and stressful
conditions. In case of any complain against employers, remuneration of aggrieved workers
have been deducted on numer-ous occasions. A video of the report is available at the internet
link cited at the foot note which depicts ground realities on working and living conditions of
migrant workers. |

The Report of the News agency has summarized the living and working conditions of
doc-umented and undocumented African migrant workers in the town of Spain in the following
expressions:

“Migrant workers from Africa living in shacks made of old boxes and plastic sheeting,
with-out sanitation or access to drinking water. Wages are routinely less than half the legal
minimum wage. Workers without papers being told they will be reported to the police if they
comp lean.

Allegations of segregation enforced by police harassment when African workers stray
outside the hothouse areas into tourist areas.

Atrocities against migrant workers do not end here. There is a long list of such instances.
Domestic workers in the Middle East have been treated badly, without any recognition of any
human right. T N Saudi Arabia, one employer and his wife skewered the body of a migrant
domes-tic worker with at least 24 nails and needles. It is very clear form the report of X-ray of a
domestic worker that the type of inhuman and brutal treatment delivered by her employers.

5.3 Lack of Social security protections and welfare measures :

According to one investigation report of the Channel 4 of the UK, that the “Domestic

-~ Migrant: workers work up to twenty hours a day for little pay in the UK, without any guarantee

minimum rate of wage and the overtime wage. Around fifteen thousand migrant workers are
living as slaves in Britain, being abused sexually, physically and psychologically by
employers. The investiga-tion report has narrated the real story of a domestic worker in Britain.
The story goes like this: “Miss Patience was a domestic worker from West Africa, whose
former employer was a solicitor.: She used to work 120 hours a week for little money during the
stay of three years with him. She was treated like a slave without proper housing facilities and
protection of any social security schemes. A neighbor helped her to escape from the wrongful
confinement by her employer.

A migrant worker is retained in service till the time he is fit to serve. The moment he
becomes disabled due to employment injury or otherwise he is thrown out of employment
without pay-ment of any compensation. There is no social security protection in form of




compensation in case of employment injury to worker, death compensation to dependants'
maternity benefits, and pen-sioners' benefits, available to migrant worker. Welfare measures
such as good housing facilities and recreational activities for migrant workers are distant
dreams.

5.4. Bargaining capacity and challenges arising out of grievances:

Nature of employment of migrant workers and prevailing social, economical and
political condi-tions restriain migrant workers to form any trade union or association of
workers. Due to lack of asso-ciation their bargianing capacity for better terms and conditions
of employment is reduced. A strong workers association can certainly minimise exploitation
of workers. It is evident from the instance. of Myanamar migrant workers employed in
Thailnd, who formed a workers association in Thailand, compelled the employer to improve
their woking conditions, and increase the rate of wages. This was made possible due to
collective efforts of declaring a two-day wildcat strike on 2 May 2012

Another reason for the exploitation is the communication skills of the migrant workers.
Migrant worker may not be well verse with the language of the employment country. It would
be very difficult for such person to approach any state agency for filing any grievance against
his employer. Even if they know the process for filing their grievances, they would be
restrained to file any complaint against their employers for the simple reason of loosing
employment. There are migrant workers are compelled by the circumstances to bear, without
munnuring a single: word against employers all kinds of exploitations and torture.

6. Final Thoughts: Concluding Remarks

The question that arises into our minds is, why people migrant form one place to
another place, may be within ,the nation or outside the nation. It is mainly for better terms and
conditions ,of works in case of migrant workers and the honour attached to it. It is general
impression in India that the tags of 'foreign returns' carry more returns for further employment
and other future endeavours of any individual Secondly, it is the matter of availability of
opportunities and respect .and recognition of merit of talented professionals in originating
countries. It is related to brain drain of intellectuals from one nation to another in search of
opportunities,of employments. Tal-ented professionals are valuable assets of any economy.
The quality of skilled human resources of, India is well known to the whole world. Hundreds
of millions of Indian migrant workforce have been contributing to the development of other
countries. It is bitter truth that India have failed miserably to cater the needs of intellectuals in
India in providing a conducive ambience for work-ings, due to variety of political, social, and
economical reasons.

It is also pertinent to mention that the kind of treatment which is given to migrant
workers out-side India has been depicted by numerous instances mat are reported in media
around the world. Whole world is conscious of the pathetic and deplorable conditions migrant
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workers, but nobody is willing to protect and promote the interests of migrant workers in tfieir

- respective countries. The ILO, the UN and international and national agencies have been hying

to insure the implementation of various international instruments under the domestic laws of
the member nations. This has yielded unsatisfactory results, which is evident from the rate of
ratifications of international instruments and instance of exploitation of migrant workers.

In order to minimize, grieves of migrant workers, all the conventions on migrant
workers | should be included within the ambit of core labour standards of the ILO for further
ratification by the members. Core labour standards contain eight fundamental labour standards
to protect workers all over the world. Member nations have recognised the importance and
seriousness of core labour standards and this is the only justification for high rates of
ratification of these standards.

Developed and developing nations should also enter into more SSAs to provide
protection against discrimination in case of wages, social security protections, welfare
measures, and working condi-tions. India should enter into the SSA with all the counties where
Indian migrant workers are working. Such agreements should not be confined to statue books
but must be implemented in true letter and spirit to protect interest of all working force at any
place. Sincerely commitment to the compliances of j social security agreements can certainly
reduce the chances of exploitation of such work force. There I is well known saying that Unity
is the strength. Therefore it is strongly recommended that migrant workers should form some
kind of trade union or association to protect and promote their interests which can only be
possible when such endeaovours are supported by the states. Formulation of association will
certainly enhance their bargaining capacity and protect them from any kind of exploita-tion. It
isvery evident from the Indonesian experiment which is discussed in the research paper.

Sensitization of migrant workers of their rights and liability of employer and capability
of enforcing their human rights in case of violation should be given top priority in the campaign

- of protecting migrant workers. Employing countries should ensure the compliance of domestic

laws. without any discrimination between native workers and migrant workers. Protection to
migrant workers can be categories into four parts, working conditions, remunerations, social
security pro-, tections, and welfare measures which must be provided by the employer to all
workers without any discrimination with migrant workers. It is strongly believed that the
subsistence of human with; dignity is more precious rather than any kind of profits or gains at
the cost of human beings.
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SOCIAL SECURITY FOR MIGRANT WORKERS

Sri Dasari Sreenivasulu, I.A.S.
Secretary to Government of Andhra Pradesh,
Labour Employment Training & Factories Department, Hyderabad.

Migration of workers is, in fact, a positive factor which will enable the workers to get
continuous employment and increase their bargaining capacity. But, in effect, “Migration” is
perceived in a negative sense, since the migrant workers are quite often subjected to
exploitation physically as well as by low wages and denying the welfare provisions under
various Labour Laws.

As we are all aware, Migration may be Inter-District or Intra State, Inter-State and
International. Now, we are mainly concerned with the Inter State Migration and Intra State
Migration.

Traditionally, some places in every State are known for the supply of labour due to
geographical, skill and economic reasons, where as the host places need labour due to existence
of the Industry requiring specialist skilled workers, massive construction activity, projects
construction, etc., Though the term Migrant Labour is often confined to the unskilled and blue
color jobs, there is migration of highly professionalized workers like I'T workers in white color
employment.

While, the Contract Labour (Regulation & Abolition) Act, 1970, Minimum Wages Act,
1948, Factories Act, 1948, Equal Remuneration Act, 1976 and the State Shops &
Establishments Act, are the basic Acts applicable for Intra State Migrant Workers; the Inter
State Migrant Workers are also within the coverage of all the above labour laws besides Inter
State Migrant Workers (Regulation of Employment & Continuity of Service) Act, 1979. All
these labour laws basically aim at providing minimum wages, proof of employment and certain
welfare measures at the work place. The Inter State Migrant Workers Act additionally provides
for journey allowance, displacement allowance and residential accommodation at or near the
work place. It has been the experience of the inspectorate that of late the migration has
increased multifold, mainly due to the following reasons.

[ Due to increase in wage rates for local Unorganized labour (Ex. Construction workers,
Painters, Welders, Fitters, Agriculture labour etc.,), the contractors are harping upon migrant
labour through the Maistrys who bring such labour from a distant place by paying some
advance and make the workers stay near the work place. This ensures continuous availability
of the worker at the work place unlike local labour whose availability is not assured at a given
point of time.
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2. The National Rural Employment Guarantee Scheme which assures 100 days
employment and the minimum wages of Rs.100 per day is also prompting the employers to
look for migrant workers who are brought at relatively lesser wage by the Maistrys by paying
advance and assuring continuity of employment for three to four months at a stretch.

The basic problems of the Migrant Workers are:

L Less wages (MinimumSWages fixed by the Government not paid)

2. Lack of statutory welfare amenities

3. Lack of social security measures which are otherwise available to the local workers.
4. Physical threats and exploitation as they are from a far off place.

Steps taken by the Andhra Pradesh Government:

In the circumstances, the Government of Andhra Pradesh have adopted various measures for
the welfare of the migrant workers some of which are as follows:-

3. Vigorous enforcement is being made by way of Special Drives under Contract Labour
(R&A) Act, Minimum Wages Act, Inter State Migrant

I Workers Act, Building & Other Construction Workers Act etc., at fortnightly / intervals
during which the migrant workers are being identified.

4. In collaboration with the International Labour Organization, a project to provide social
security net for migrant workers especially those working in Brick-kilns, Stone Quarries and
Stone Crushers has been undertaken in Andhra Pradesh. District wise mapping and survey has
been done in collaboration with the NGO “Aid at action”.

5. It is the endeavor of the State Government to provide basic amenities like water,
electricity, schooling, medical facilities and temporary ration cards for all these migrant
- workers.

6. Andhra Pradesh is implementing Rajiv Aarogya Shree Health Insurance Scheme for all
Below Poverty Line (BPL) Families. The Intra State Migrant Workers who possess White
Ration Card in proof of their BPL Family status are assured of the health insurance for all major
ailments with cashless treatment upto Rs.2 lakhs and with Institutional support from the Rajiv
Aarogya Shree Trust. The Government has also agreed to provide such health insurance for
construction workers who are from other states on the condition of the Board paying the
Insurance premia.

3. It is contemplated to register the migrant workers both Intra State & Inter State at
Panchayat Secretary level, so as to ensure compliance with the statutory welfare measures
which are in the nature of basic amenities like Drinking Water, Toilets, Housing with sufficient




ventilation and comfort for the workers families.

6. In Andhra Pradesh, Inter State Migrant Workers are identified basically in the following
areas:

7. Orissa labour in Brick-kiln industry, in Hyderabad Ranga Reddy Districts and
surroundings and also in Visakhapatnam and Vizayanagaram Districts.

8. Kerala Women workers in Sea Food Processing Industry concentrated in
Visakhapatnam and West Godavari Districts.

9. Bihar labour in Steel Re-Rolling Mills.

10.  Bihar, Chattisgarh & Orissa labour in construction of Factories and major projects
especially for doing the job of riggers and other technical works.

In view of the large number of complaints about the exploitation of the Migrant Workers
especially keeping them in bondage, a Special Cell has been constituted in the office of the
Commissioner of Labour to monitor such complaints. Periodical inspections are being made in
all these industries during special drives which are undertaken at fortnightly intervals. As a
result of Special Drives, workers who are paid less than minimum wages are identified and the
difference of wage is being paid by way of Demand Drafts / Fixed Deposits in favour of the
workers. Appointment letters are issued on the spot by the Inspectors as they are finding the
workers at work place which will help the workers as proof of employment.

The Employee Compensation cases pertaining to other state workers are being
monitored by the Office of the Commissioner of Labour regularly with the concerned Joint
Commissioners of Labour, so as to transfer the amounts to the respective states expeditiously.

7. The migrant workers working in Brick-kilns, Stone Quarries and Crushers,
construction works and construction of factories (who are not covered by the Mines Act or
Factories Act) are eligible for the following benefits on their registration with the A.P. Building
& Other Construction Workers Act by paying one time registration fee of Rs.50/- and annual
subscription of Rs.12/-.

11. AccidentInsurance ofRs.2 lakhs
12.  Natural Death assistance 0of Rs.30,000/-
13.  Disability compensation up to Rs.2 Lacs-

14, Temporary Unemployment allowance @ Rs.50/- per day in case of hospitalization with
amaximum of Rs. 1,500/-

15.  Maternity Assistance 0f Rs.5,000/- upto 2 Children

The Board is also planning State Level Employees' Provident Fund and also Employees State




Insurance for all the Unorganized Workers which will automatically cover the migrant
workers especially Intra State Migrant Workers. However, deliberations are on about the
modalities to cover the Inter State Migrant Workers also.

8. In pursuance of the observations of the National Human Rights Commission, after their
visit to Stone Quarries around Vijayawada in Krishna District in Andhr Pradesh, several
actions have taken by the State Government which are listed below:

1. State and Central Government Labour Departments with the help of other departments
formed squads and inspected the quarries. Basing on their observations during inspection,
minimum wages claims have been filed and show cause notices issued to the managements for
their failure to comply with the Mines Act, Motor Transport Workers Act, Minimum Wages
Act.

B The Mines Department have submitted a proposal to the State Government to
incorporate a condition in the Mines Rules that the license is liable to be cancelled if the
provisions of the Minimum Wages Act, Inter State Migrant Workers Act, Child Labour Actand
other Labour Laws are violated.

10.  With the help of NGOs, Survey has been done in all the residential areas where the stone
quarry workers are residing and the District Collector personally participated in such survey.
During the survey, 1460 families (795 families from Andhra Pradesh, 517 families from
Orissa, 59 families from Tamil Nadu, 14 families from Madhya Pradesh, 10 families from
Bihar, 7 families from Maharashtra and 4 families from Rajasthan) have been identified.

11.  Their needs relating to Ration Cards, Women & Child Welfare, Drinking Water and
Medical Care have been assessed. It is decided by the District Administration to take up
temporary residential sheds construction with the help of quarry owners with all the basic
essential amenities like Dwelling Rooms, Drinking Water, Electricity, Sanitation, Tree
- Plantation and Community Assets.

12. A comprehensive action has been drawn by the Rural Water Supply Department
regarding drinking water, A.P. Transco regarding electricity supply and the District Medical &
Health Officer regarding linkage of Primary Health Centers and Sub Centers besides 108
Vehicle (Emergency) and 104 Vehicle facility (Mobile Clinics).

13.  Regardingration cards, the State Civil Supply Commissioner has been requested by the
District Administration to issue temporary ration cards and the permission has been received.

14.  The Department of Women & Child Welfare has linked the existing 14 Aunganwadi
Centers in the vicinity, to provide the Supplementary Nutrition Programme, Immunization,
Pre primary Education, Health checkups, Nutrition and Health Education and Referral
Services.
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Bonded Labour Law - Identification, Rehabilitation |
and Challenges in Effective Enforcement -

Dr. Onkar Sharma*

Itis a fact that in different parts of the country a system of usury under which the debtor ‘ |
or his descendants or dependants have to work for the creditor without reasonable wageorwith
no wages in order to extinguish the debt is in practices. At times, several generations work
under bondage for the repayment of a paltry sum which had been taken by some remote
ancestor. The interest rates are exorbitant and such bondage cannot be interpreted as the result |
of any legitimate contract or agreement. The system implies the infringement of the basic
human rights and destruction of the dignity of human labour.

Constitution of India

Prohibition of traffic in human beings and forced labour - (1) traffic in human beings and
beggar and other similar forms of forced labour are prohibited and any contravention of this
provision shall be an offence punishable in accordance with law.

|
|
(2) Nothing in this article shall prevent the State from imposing compulsory service for public |
purposes, and in imposing such service the State shall not make any discrimination on grounds '
only ofreligion, race, caste or class or any of them.

Article 23(1) envisages legislation for the enforcement of the constitutional prohibition. i
Section 374 of the Indian Penal Code is one such enactment, though a pre-Constitution one. :

This article prohibits— \
(a)  Trafficin humanbeings; |
(b) Beggar;and 1 :

(¢)  Othersimilar forms of forced labour. ‘

An exception is made for compulsory service for public purposes, under clause (2) ‘
Although clause (2) does not say so, obviously the imposition of such service has to be law, as a |
mere executive order of the State would not suffice for the purpose. It has been held that even if |
remuneration is paid for the labour still, if it is 'forced', then is unconstitutional. | |

Atrticle 35(a)(ii) of the Constitution not only confers the power on Parliament to provide for ‘
punishment for the contravention of the Article 23(i) and accordingly Bonded Labour System |
(Abolition) Act, 1976 was enacted. |

In this Act, various terms have been defined. Some of the important one are given below:- !
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(a)  “advance” means an advance, whether in cash or kind, or partly in cash or partly in kind,
made by one person to another .person;

(b) “agreement” means an agreement (whether written or oral, or partly written and partly oral)
between a debtor and creditor, and includes an agreement providing for forced labour, the
existence of which is presumed under any social custom prevailing in the concerned locality.

(c)  “bonded debt” means an advance obtained, or presumed to have been obtained, by a
bonded labourer under, or in pursuance of, the bonded labour system;

(d)  “bonded labour” means any labour or service rendered under the bonded labour system;

(e)  “bonded labour system” means the system of forced, or partly forced, labour under
which a debtor enters, or has, or is presumed to have, entered, into an agreement with the
creditor to the effect that—

(i)  in consideration of an advance obtained by him or by any of his lineal ascendants or
descendants (whether or not such advance is evidenced by the document) and in consideration
of'the interest, if any, due on such advance, or

(ii)  inpursuance ofany customary or social obligation, or
(iii)  inpursuance of any obligation devolving on him by succession, or

(iv)  for any economic consideration received by him or by any of his lineal ascendants or
descendants, or

(v)  byreasonofhisbirth in any particular caste or community, he would

(a)  render, by himself or through any member of his family, or any person dependent on
him, labour or service, to the creditor, or for the benefit of the creditor, for a specific period or

foranunspecified period, either

without wages or

(b)  forfeit the freedom employment or other means of livelihood for a specified period or
for an unspecified period, or

(¢)  forfeittheright to move free:; throughout the territory of India, or

(d)  forfeit the right to appropriate or sell at market-value any of his property or product of
his labour or the labour of a member of his family or any person dependent on him and includes
the system of forced, or partly forced, labour under which a surety for a debtor enters, or has, or
is presumed to have, entered into an agreement with the creditor to the effect that in the event of
the failure of the debtor to repay the debt, he would render the bonded labour on behalf of the
debtor. :




Abolition of Bonded Labour System

On the commencement of this Act, the bonded labour system shall stand abolished and
every bonded labourer shall, on such commencement, stand freed and discharged from any
obligation to render, any bonded labour and after the commencement of this Act, no person
shall-

(a) Make any advance upder, or iiTpursuance of, the bonded labour system, or
(b) Compel any person to render any bonded labour or other form of forced labour.
Agreement, Custom etc. to be void

On the commencement of this Act, any custom or tradition or any contract, agreement or
other instrument (whether entered into or executed before or after the commencement of this
Act,) by virtue of which any person, or any member of the family or dependent of such person,
is required to do any work or render any service as a bonded labourer, shall be void and
inoperative.

Liability to Repay Bonded Debt to Stand Extinguished

(1) Onthe commencement of this Act, every obligation of a bonded labourer to repay any
bonded debt, or such part of any bonded debt unsatisfied immediately before such
commencement, shall be deemed to have been extinguished.

(2)  Afterthe commencement of this Act,no. suitor other proceedings shall lie in any
civil court or before any other authofity for the recovery of any bonded debt or any part thereof.

(3)  Every decree or order for the recovery of bonded debt, passed before the
commencement of this Act and not fully satisfied before such commencement, shall be
deemed, on such commencement, to have been fully satisfied.

(4)  Every attachment made before the commencement of this Act, for the recovery of any
bonded del#, shall, on such commencement, stand vacated; and, where, in pursuance of such
attachment, any movable property of the bonded labourer was seized and removed from his
custody and kept in the custody of

any court or other authority pending sale thereof, such movable property shall be restored, as
soon as may be practicable after such commencement, to the possession of the bonded
labourer.

(5)  Where, before the commencement of this Act, possession of any property belonging to a
bonded labourer or a member of his family or other dependent was forcibly taken over by any
creditor for the recovery of'any bonded debt, such property shall be restored, as soon as may be




practicable after such commencement, to the possession of the person from whom it was
seized.

(6)  Ifrestoration of the possession of any property is not made within thirty days from the
commencement of this Act, the aggrieved person may apply to the authority for the restoration
of the possession of such property and the authority may, after giving the creditor a reasonable
opportunity of being heard, _direct the creditor to restore to the applicant the possession of the
concerned property within suclr time as may be specified in the order.

(7)  An order made by authority, shall be deemed to be an order made by a civil court and
may be executed by the court whose jurisdiction the creditor voluntarily resides or carries
business or personally works for gain.

(8)  Where any attached property was sold before the commencement of this Act, in
execution of a decree or order for the recovery of a bonded debt, such sale shall not be affected
by any provision of this Act.

The bonded labourer, or an agent authorised by him in this behalf, may, at any time
within five years from such commencement, apply to have the sale set aside on his depositing in
court, for payment to the decree-holder, the amount specified in the proclamation of sale, for
the recovery of which the sale was ordered, less any amount, as well as mesne profits, which
may, since the date of such proclamation of sale, have been received by the decree-holder.

(9)  Where any suit or proceeding, for the enforcement of any obligation under the bonded
labour system, including a suit or proceeding for the recovery of any advance made to a bonded
labourer, is pending at the commencement of this Act, such suit or other proceeding shall, on
such commencement stand dismissed.

(10)  On the commencement of this Act, every bonded labourer who has been detained in
civil prison, whether before or after judgment, shall be released from detention forthwith.

Property of Bonded Labourer to be Freed from Mortgage, etc.

All property vested in a bonded labourer which was immediately before the
commencement of this Act under any mortgage, charge, lien or other encumbrances in
connection with any bonded debt shall, in so far as it is relatable to the bonded debt, stand freed
and discharged from such mortgage, charge, lien or other encumbrances, and where any such
property was, immediately before the commencement of this Act, in the possession of the
mortgage or the holder of the charge, lien or encumbrance, such property shall be restored to the
possession of the be. labourer.

If any delay is made in restoring any property to the possession of the bondec labourer, such
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labourer shall be entitled to recover from the mortgage or holder of the lien, charge or
encumbrance, such mesne profits may be determined by the civil court.

Freed Bonded Labourer not to be evicted from Homestead, etc.

No person who has been freed and discharged under this Act from any obligation to
render any bonded labour, shall be evicted from any homestead or other residential premises
which he was occupying immediately before the commencement of this Act as part of the
consideration for the bonded labour.

[fany such person is evicted by the creditor from any homestead or other residential premises
the Executive Magistrate in charge of the Sub-Division within which such homestead or
residential premises is situated shall restore the bonded labourer to the possession of such
homestead or other residential premises.

Creditor not to accept payment against extinguished debt

No creditor shall accept any payment against any bonded debt which has been
extinguished or deemed to have been extinguished or fully satisfied by virtue of the provision
ofthis Act. '

Whoever contravenes this provision shall be punishable with imprisonment for a term
which may extend to three years and also with fine.

The court, convicting in addition to the penalties which may be imposed, direct the |
person to deposit, in court, the amount accepted in contravention of the Act within such period !
as may be specified in the order for being refunded to the bonded labourer.

Authorities for Implementing the Provisions of this Act and the District Magistrate may
specify the officer, subordinate to him, who shall exercise all or any of the powers, and perform
all or any ofthe duties, so conferred or imposed.

Duty of District Magistrate and other Officers to Ensure Credit |

The District Magistrate authorized by the State Government and the officer specified by
the District Magistrate shall try to promote the welfare of the freed bonded labourer by |
securing and protecting the economic interests of such bonded labourer so that he may not
have any occasion or reason to contract any further bonded debt.

Duty of District Magistrate and Officers Authorized by him

It shall be the duty of every District Magistrate and every officer specified by him to inquire |
whether, any bonded labour system or any other form of forced labour is being enforced by, or |
on behalf of, any person resident within the local limits of his jurisdiction and if, as a result of
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such inquiry, any person is found to be enforcing the bonded labour system or any other system
of forced labour, he shall forthwith take such action as may be necessary to eradicate of such
forced labour.

Vigilance Committee
State Government shall, constitute Vigilance Committees in District and Sub-Division.

Vigilance Committee, constituted for a district, shall consist of the following members,
namely- ’

(a)  the District Magistrate, or a person nominated by him, who shall be the Chairman;

(b)  threepersons belonging to the Scheduled Castes or Scheduled Tribes and residing in the
District, to be nominated by the District Magistrate;

(c)  twosocial workers, resident in the district, to be nominated by the District Magistrate;

(d)  not more than three persons to represent the official or non- official agencies in the
district connected with rural development, to be nominated by the State Government;

(e)  one person to represent the financial and credit institutions in the district, to be
nominated by the District Magistrate;

Vigilance Committee, constituted for a Sub- Division, shall consist of the following members,
namely-

(a) the Sub-Divisidﬁal Magistrate, or a person nominated by him, who shall be the
Chairman; ' '

(b)  threepersons belonging to the Schedu' id Castes or Scheduled Tribes and residing in the
Sub-Division, to be nominated by the Sub-Divisional Magistrate;

-(c)two social workers, resident in the Sub- Division to be nominated by the Sub- Divisional
Magistrate;

(d)  notmore than three persons to represent the official or non- official agencies in the Sub-
Division connected with rural development to be nominated by the District Magistrate.

(e)  one person to represent the financial and credit institutions in the Sub-Division, to be
nominated by the Sub-Divisional Magistrate;

(f)  oneofficer and functioning in the Sub- Division.

Each Vigilance Committee shall regulate its own procedure and secretarial assistance, as may
be necessary, shall be provided by-

(a)  theDistrict Magistrate, in the case of a Vigilance Committee constituted for the district;




(b)  the Sub-Divisional Magistrate, in the case of a Vigilance Committee constituted for the
Sub-Division.

No proceeding of a Vigilance Committee shall be invalid by reason of any defect in the
constitution, or in the proceedings, of the Vigilance Committee.
Functions of Vigilance Committee

The functions of each Vigilance Committee shall be-

(a) to advise the District Magistrate or any -officer authorized by him as to the efforts made,
and action taken, to ensure that the provisions of this Act or of any rule made there under are
properly implemented.

(b)  toprovide for the economic and social rehabilitation of the freed bonded labourers;

(¢)  to co-ordinate the functions of rural banks and co-operative socicties with a view to
channelizing adequate credit to the freed bonded labourer;

"

(d)  tokeepan eye on the number of offence of which cognizance has been taken under this
Act;

(¢)  to make a survey as to whether there is any offence of which cognizance ought to be
taken under this Act;

(f)  todefend any suit instituted against a freed bonded labourer or a member of his family
or any other person dependent on him for the recovery of the whole or part of any bonded debt
or any other debt which is claimed by such person to be bonded debit.

A Vigilance Committee may authorise one of its members to defend a suit against a
freed labourer and the member so authorised shall be deemed, for the purpose of such suit, to
be the authorised agent of the freed bonded labourer.

Burden of Proof

Whenever any debt is claimed by a bonded labourer, or a Vigilance Committee, tobe a
bonded debt, the burden of proof that such debt is not a bonded debt shall lie on the creditor..

Punishment for Enforcement of Bonded Labour

Whoever compels any person to render any bonded labour shall be punishable with

imprisonment far a teas wfacfc any extend to three yens and afeso Trih fine which may extend
to tzKsjsaead rupees.

Punishment far Advancement of Bonded Debt

Whoever advances any bonded debt shall be punishable with imprisonment for a term
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which may extend to three years and also with fine which may extend to two thousand rupees.

Punishment for Extracting Bonded Labour under the Bonded Labour System

Whoever enforces any custom, tradition, contract, agreement or other instrument, by
virtue of which any person or any member of the family of such person or any dependent of
such person is required to render any service under the bonded labour system, shall be
punishable with imprisonment for a term which may extend to three years and also with fine
which may extend to two thousand rupees; and, out of the fine, if recovered, payment shall be
made to the bonded labourer at the rate of rupees five for each day for which the bonded labour
was extracted from him.

Punishment for Omission or Failure to Restore Possession of Property to Bonded
Labourers

* Whoever, being required by this Act to restore any property to the possession of any
bonded labourer, omits or fails to do so, within a period of thirty days from the commencement
of this Act, shall be punishable with imprisonment for a term which may extend to one year, or
with fine which may extend to one thousand rupees, or with both; and, out of the fine, if
recovered, payment shall be made to

the bonded labourer at the rate of rupees five for each day during which possession of the
property was not restored to him.

Abetment to be an Offence

Whoever abets any offence punishable under this Act shall, whether or not the offence
abetted is committed, be punishable with the same punishment as is provided for the offence
which has been abetted.

Offences to be Tried by Executive Magistrates

The State Government may confer, on an Executive Magistrate, the powers of a Judicial
Magistrate of the first class or of the second class for the trial of offences under this Act; and, on
such conferment of powers, the Executive Magistrate, on whom the powers are so conferred,
shall be deemed, for the purposes of the Code of Criminal Procedure to be a Judicial Magistrate
of the first class, or of the second class, as the case may be.

An offence under this Act may be tried summarily by a Magistrate.
Cognizance of Offences

Every offence under this Act shall be cognizable and bailable.

Offences by Companies




Where any offence under this Act has been committed by a company, every person who,
at the time the offence was committed, was in charge of, and was responsible to, the company
for the conduct of the business of the company, as well as the company, shall be deemed to be
guilty of the offence and shall be liable to be proceeded against and punished accordingly.

Where any offence under this Act has been committed by a company and it is proved
that the offence has been committed with the consent or connivance of, or is attributable to, any
neglect on the part of, anty director, manager, secretary or other officer of the company, such
director, manager, secretary or other officer shall be deemed to be guilty of that offence and
shall be liable to be proceeded against and punished accordingly.

Protection of action taken in good faith

No suit, prosecution or other legal proceeding shall lie against any officer of the State
Government or any member of the Vigilance Committee for anything which is in good faith
done or intended to be done under this Act.

Jurisdiction of Civil Courts Barred

No civil court shall have jurisdiction in respect of any matter to which any provision of this Act
applies and no injunction shall be granted by any civil court in respect of anything which is
done or intended to be done by or under this Act.

Suggestion for effective Identification & Rehabilitation of freed bonded labour workers
Identification of Bonded Labour

There is need for undertaking efforts for identification of bonded labour and to this
effect action is required on the following:-

(1) Identification may be done through house- - hold surveys by the Revenue Department with
the help of available field agencies like the Directorate of Economics and Statistics, Zonal
Directorate, Backward, Classes, Welfare, Tribal Research Burr and such other like agencies.

(i)  Such identification can also be done during the survey/census being undertaken for
identifying target groups for allotment of house sites/houses.

(i1i)  Such survey could also be integrated with the preparation of village plans under the
Integrated Rural Development Programme (IRDP).

(iv) Intensive studies and surveys may be undertaken in respect of stone quarries and brick
kilns to locate bonded labour.

(v)  Due cognizance maybe given to newspaper reports highlighting the existence and
problems of bonded labour.
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(vi)  Publicity campaign to bring about better awareness about the problem of identification
and rehabilitation of bonded labour among all concerned should be launched and wherever
already launched should be intensified.

(vii) Identification and rehabilitation of bonded labour are being dealt with in different
Departments in different States. It is necessary that the activities of the Vigilance Committees
at the District and subndivisiongl levels are monitored, coordinated and evaluated at the State
level by a State Level Standing Committee on bonded labour (like the Central Standing
Committee) under the Chairmanship of the Minister in charge.

Rehabilitation of freed bonded labourers
The rehabilitation has following four main features:

(i) Psychological rehabilitation must go side by side with physical and economic
rehabilitation;

(i) the physical and economic rehabilitation has major components namely allotment of
house-sites and agricultural land, provision of low cost dwelling units, provision of credit,
horticulture, animal husbandry, training for acquiring new ski 11s and developing existing
skills, promoting traditional arts and crafts, provision of wage employment and enforcement
of minimum wages, collection and processing of forest produce, health, medical care and
sanitation, supply of essential commodities, education of children of bonded labourers and
protection of civil rights;

(iii)  Thereis scope'for bringing about an integration among the various central and centrally
sponsored schemes and the ongoing schemes of the State Governments for a more qualitative
rehabilitation. The essence of such integration is to avoid duplication i.e. pooling resources
from different sources for the same purpose.

(iv)  While drawing up any scheme/programme of rehabilitation of freed bonded labour, the
latter must necessarily be given the choice between the various alternatives for their
rehabilitation and such programme should be finally selected for execution as would need the
total requirements of the families of freed bonded labourers to enable them to cross the poverty
line on the one hand and to prevent them from sliding back to debt bondage on the other.

Such integration is essential not only in the interest of securing a better livelihood for the freed
bonded labourers, but also to help them to realize the dignity, beauty and worth of human
existence.

Since the Collector of the District happens to be the Chairman of the District Level Vigilance '




Committee as also the Chairman of the District Rural Development agency, such integration
will be possible if some amount of initiative, enthusiasm and resourcefulness is displayed by
the Collector himself.

Rehabilitation Programmes
Allotment of house-site and agricultural land

(1) It should be the primary responsibility of the State Government concerned to ensure
that land ceiling laws are properly implemented at each stage till the delivery of undistributed
and peaceful possession of the lands to the allottees.

(2)  Alllands owned by the Central or State Governments or any other public authority or
institutions which are not required for any public purpose and Bhoodan and Gramdan lands
should be distributed among the landless poor agricultural labourers with due priority for the
Scheduled Castes/Scheduled Tribes.

(3) . Long lease of temple lands, wherever they exist, should be given to the landless, poor
agricultural labourers with high priority to the Scheduled Castes.

(4)  Inthedistribution of lands, Scheduled Castes should receive due priority in either of the
two ways:

(a)  Thepercentage ofthe surplus lands allotted to the Scheduled Castes may

be fixed as equal to their percentage among the agricultural labourers of the State plus atleast an
additional 10% margin in recognition of the extraordinary social disadvantage suffered by
them for centuries.

(b) All available surplus lands must be first given to the Scheduled Castes and Scheduled
Tribes and only after fully meeting their requirements, should allotments be made to other
categories.

(ii) Landdevelopment

There may be cases where the freed bonded labourer has already in his possession a plot
of agricultural land but it suffers from locational disadvantages like undulating landscape,
poor quality of soil, lack of irrigation facility, agro- climatic conditions, etc. In all such cases, a
comprehensive and integrated programme for the total development of the land holdings of the
freed bonded labourers should be formulated. In such efforts, resources from all other
developing departments/agencies and financial institutions should be pooled. Resources like
- the IRDP, NREP (on a community basis), special central assistance under the development of
SC & ST could also be pooled for this purpose.
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Several demonstration/pilot projects for land development are already in existence in
different States. It will be a step in the right direction that whenever such a pilot project is taken
up, the freed bonded labourers should be the first beneficiary thereof.

(iii) Low-Cost dwelling units:

Provision of low-cost dwelling units is another essential component of rehabilitation.
The programme of construction of low - cost dwelling units should be based on local designs,
local material and local skills. Such a programme can be undertaken by combining the efforts
of the State Government who may give some housing subsidy, the agencies executing the
works under the N.R.E.P. and the freed bonded labourers contributing their own labour for
constructing their houses.

While allotting a house-site on a plot of agricultural land, care should be taken to see
that segregation and isolation are avoided and that all freed bonded labourers are rehabilitated
at one place in such a way that different communities are interspersed with each other and true
integration among different communities is possible. It should also be ensured that common
facilities and back-up services like drinking water, electricity, drainage and convenient access
to the mainroad, to dispensaries and educational institutions are provided. This is to ensure that
while each freed bonded labourer has an independent identify, he has also a sense of belonging
and a feeling for the community in which he lives.

(iv)  Agriculture

The programme for distribution/handing over possession of agricultural land should be
backed by provision of a complete package of various services and facilities such as a
provision of plough, bullocks and agricultural implements to the freed bonded labour
provision of irrigation facilities which will have a directly beneficial impact on the freed
bonded labour, digging ofa shallow tube-well or aug-well and supply of production puts i.e.
seeds, fertilizers and pesticides, ii should be the endeavour of the State Government to ensure
that all the land holdings of freed bonded labourers are covered with irrigation wells to the
fullest possible extent.

(v)  Credit

The bonded labourer who generally belong to the category of landless agricultural
labourers, has, even after release from debt bondage turn up to the various money lenders of the
village (some of whom may happen to be his erstwhile masters) for loan which he needs for
various purposes ranging from daily necessities to purchase of agricultural inputs like seeds,
fertilizers and pesticides etc., social ceremonies such as son's/daughter's marriage etc. The
money-lenders do give loan but at an exorbitantly high rate of interest (sometimes ranging
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between 30% to 40%) due to which the principal multiplies very fast. If it is ensured that the
freed bonded labourers do not slide back into debt bondage, the vicious grip of the money
lenders on the village economy in general and on the freedom of the freed bonded labourers in
particular must be completely broken.

(vi) Horticulture

This has a special relevance for the freed bonded labourers particularly in the tribal
areas. In such areas where the land is extensive and undulating with high incidence of soil
erosion, an extensive programme of plantation of fruit trees can be profitably undertaken
which besides checking soil erosion can be a source of good income for the freed bonded
labourer and his family.

(vii) Animal husbandry, dairy, fodder cultivation, etc!

Some subsidiary activities will have to be thought of which can provide the freed
bonded labourers with alternative sources of livelihood. The one in this regard is the animal
husbandly sector, such as provision of milch animals, i.e. cows and buffaloes, sheep units, goat.
units, piggery and poultry etc. The animal husbandry programme has a special significance for
the freed bonded labourers belonging to the Scheduled Caste and Scheduled Tribe.

(viii) Trainingin acquiring new skills and developing existing skills

Before contemplating rehabilitation of the bonded labour (after release from debt
bondage) through an economically viable individual beneficiary scheme, it will be worthwhile
to provide some elementary training for the beneficiaries. The training of rural youth for self-
employment has an important role to play in this regard. For this purpose, a specific exercise by
each sectoral department/agency must be undertaken to identify the opportunities and the
potential in each area for schemes in the cottage and village industries, handicrafts small trade
and business and thereafter to establish a linkage with training programmes.

(ix) Developing the Traditional Arts and Crafts

There are large numbers of bonded labourers who have the requisite background and
skills in various traditional crafts. Due to want of opportunities for making such skills
marketable, many of the traditional craftsmen have given up their crafts and turned to
agricultural labour. There is need to develop the traditional arts and crafts for rehabilitation of
freed bonded labour.

(x) Wage Employment

It is necessary to think of provision of wage employment throughout the year which
alone can provide some subsistence income to the freed bonded labourers and his family




members. Programmes like the Mahatma Gandhi National Rural Employment Guarantee Act
can be very helpful. At the same time, such programmes should be selected as will help in
building up of community assets.

(xi) Collection of minor forest produces

Bonded labourers who belong to the Scheduled Tribes used to collect of minor forest produce
for their subsistence for many years but they are deprived of this income since major portion of
the forest produce is siphoned-off by middlemen. They should, therefore, be provided with
necessary institutional support to eliminate middlemanship.

(xii) Health, Medical care and sanitation

Through years of bondage, the bonded labourers and their family members might have
suffered from a state of acute malnutrition and consequential loss of health and vigor. Their
health, therefore, needs special attention. Immediately on release from debt bondage they
should be subjected to medical checkup and such checks should be arranged by doctors of
primary health centers holding regular camps in the village where they have been rehabilitated
and also by regularly visiting the bonded labour households for check up. Special health
surveys of hamlets with bonded labour households known for high incidence of general or
specific diseases should be launched. Similar and equally important attention may be directed
towards preventive side, sanitation and hygiene along with the curative side.

Since supply of protectéd drinking water is a basic need for health, itis extremely

important to ensure to provide a drinking water in every locality where freed bonded labourers
have been rehabilitated.

(xiii) Supply of essential commodities

It is very essential that arrangements are made by the district/block authorities to open
Fair Price Shops in the hamlets or the vicinity thereof, where freed bonded labourers have been
rehabilitated for supply of essential commodities like rice, wheat, sugar, kerosene, etc. at
controlled prices. This is on account of two reasons: (a) the freed bonded labourer whose daily
average earnings are low needs to be compensated by supply of ration at concessional rates, (b)
Since he remains busy throughout the day in wage employment or collection of minor forest
produce or such other occupations, the fair price shops should be easily accessible to him so
that he does not have to spend lot of time in travelling a long distance for purchase of ration. To
go a step further, it will be a great help if the dealership of some of these shops is allowed to
atleast one member from such families who has got the minimum educational standard for this

purpose.




(xiv) Education of children of freed bonded labourers

Opening of schools in the hamlets where freed bonded labourers have been
rehabilitated for primary education of their children is very essential. State Government need
to promote adult literacy since the freed bonded labourers will remain busy in pursuing
avenues of their economic livelihood throughout the day; such classes will have to be held at
night only. While planning the adult literacy drive, more stress should be laid on non-formal
education. The preparation of curricula and reading material need sensitive and perceptive
handling and due care must be taken of the culture, the ethos and the assimilative faculties of
the persons from the bonded labour households to be inducted into such non-formal education.

(xv) Protection of Civil Rights

There is need for providing them a protective cover against the possibility of atrocities
being committed on them by the powerful and influential groups in the village community who
once held them in bondage and who dominate the village life even today. Caste and feudal
factors being at the root of the very existence of the bonded labour system, it is quite possible
that even after abolition of the system by law and release of bonded labour, these groups would
be nursing a grievance against them and would even now not hesitate to subject them to the
various social and civil disabilities to which they have been subjected for generations.

Strength & Weakness and Challenges

The strengfﬂ & weakness and challenges in applying of the Bonded Labour System
(Abolition) Act, 1976 can be seen from the observations of the Supreme Court, the Apex Court
ofIndia in following cases.

Bandhua Mukti Morcha Case

Bandhua Mukti Morcha adds new dimension to the concept of litigation in the area of
identification, release and rehabilitation of bonded labour. The petitioner made a survey of
some of stone quarries in Faridabad district near Delhi and discovered that a large number of
labourers from different states of the country were working in those stone quarries

under inhuman and intolerable conditions and a majority of them were bonded labourers. A
letter was addressed to one of the judges of the Supreme Court containing signatures and
thumb marks of the alleged bonded labourers. The petitioner alleged violation of the
provisions of the Constitution and nonimplementation of the laws relating to the labourers
working in these stone quarries. The letter was treated as a writ petition by an order of the court
and the court was pleased to appoint commissioners to inquire into the matter and to submit a
report to this effect. The report which was submitted to the court pointed out inter alia that all
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these workers were bonded labourers who were not permitted to leave the job. Most of the
labourer complained that they got very little wages from the mine lessees or owner of the stone
crushers.

One of the preliminary objections raised by the Government related to the
maintainability of the petition under Article 32 of the Constitution. The court expressed
surprise over the manner in which the State Government showed its urgency to raise this
objection so as to avoid an ehquiry by the court as to whether the workmen are living in
bondage and under inhuman condition. The court stated that if a complaint is made on behalf of
workmen that they are held in bondage and living in miserable condition, it is difficult to
understand how such a complaint can be thrown out on the ground that it is not violation of the
fundamental right of the workmen.

, ..The Court was deeply shocked that the provisions of various statutes dealing with the
labourers have been violated and State of Haryana showed its reluctance even in admitting the
existence of bonded labour knowing fully the fact that it was very much prevalent in the area.
The Court found that the mode of payment to the workmen employed in stone quarries and
crushers was such that after deduction of the amounts spent on explosives and drilling of holes,
what was left to the workmen was less the minimum wage.

Dealing with the question whether labour or service which is engaged for less than
minimum wage would come within the meanings of forced labour, the court observed that the
word 'force' should be taken to include not only physical or legal force but also force arising
from the compulsion of economic circumstances which leaves no choice of alternative to a
person in want and compel him to provide labour or service for remuneration which is less than
the minimum wage. If the person is made to work for remuneration which is less than the
minimum wage the labour or service provided by him clearly falls within the scope and ambit
of the words, 'forced labour' under article 23.

The court regretted that the Government has not constituted any vigilance committee in
this regard. The court observed that it was a serious omission on the part of the State in not
having constituted the vigilance committee. Whether the bonded labour existed or not but the
constitution of the Committee was a statutory obligation. This in fact has impeded the process
of identification. The court drew the attention of the government towards effective
rehabilitation of bonded labourer. In the opinion of the court, the concept of rehabilitation
should have the following four main features:

(a)  Psychological rehabilitation must go side by side with physical and economic
rehabilitation.




(b)  The physical and economic rehabilitatic 7 should include all major components like,
agricultural, animal husbandry, promotion of traditional arts and craft wage employment,
health, education, medical care and protection of civil rights.

(c)  The different components of the rehabilitation schemes sponsored by the central and
state governments require skillful integration so as to avoid duplication,

(d)  The bonded labourers selected for rehabilitation should have a choice between the
various alternatives for their rehabilitation so that they do not slide back to debt bondage.

The court directed the Government to draw up a scheme or programme for, “a better and
more meaningful rehabilitation of the bonded labourers.” The court expressed the hope that if
the directions issued by it are implemented sincerely, it would improve the life conditions of
these workmen and ensure social justice to them.

Neerja Chaudhary vs State of Madhya Pradesh is another decision of the apex Court
where the judiciary has taken a serious note of the indifferent and callous attitude of the State
Administration in identifying, releasing and rehabilitating the bonded labour in the country.
The petitioner stated those bonded labourers who were working in the stone quarries had been
released by an order of the Supreme' Court and brought back to their respect! e villages with a
promise of rehabilitation by the Government, had not yet been rehabilitated. The petitioner
stated that these released bonded labourers were without land and work, facing immense
hardship and wer¢ at the verge of starvation. When the petitioner interviewed some of these
bonded labourers they said that they would rather go back to stone quarries for work than starve
and added: “We might have been killed there, but we are also dying here.” The petitioner also
pointed out that some of the released bonded labourers owned land at one time but they had lost
it to the money lenders and some of them had pledged their jewellery and other small
belongings to raise money for their subsistence. The petitioner further said that there were
some rehabilitation schemes like Tntegrated Rural Development plan and the 20-Point
Economic Programmed but “the benefits had been concerned by those with political influence
and the well to do in the village.” Therefore, the petitioner argued that it was statutory
obligation of the State Government to ensure rehabilitation of the freed bonded labourers and
failure to do the same amounted to violation of the fundamental right of the freed boned
labourer under Article 21 of the Constitution. The petitioner prayed for a direction to the State
government to take steps for the economic and social rehabilitation of the freed bonded
labourers.

The court asked the State government for providing information regarding schemes for
rehabilitation including constitution of vigilance committed as well as the steps taken for




rehabilitating released labourers living in the village. Government informed the court of the
various steps taken by the State Government for identification, release and rehabilitation of
bonded labourers. Though the State could not specify the actual number of rehabilitated
bonded labourer but simply that steps were being taken for their rehabilitation. The court

expressed its disapproval of the information supplied by the State government. It found that the
attitude of the State government was indifferent and the state was not willing to admit the
existence of bonded labour as according to it unless a workmen was able to show that he is
forced to provide labour to the employer in lieu of an advance received by him, he cannot be
regarded as a bonded labour within the meaning of the definition of that term as laid down in
the Act of 1976. The court stated “It would be cruel to insist that a bonded labourer in order to
derive the benefits of this social welfare legislation should have to go through process of trial
with the normal procedure for recording the evidence. That would be a totally futile process
because it is obvious that a bonded labourer can never stand up to rigidity of the legal process
due to his poverty, illiteracy and social and economic backwardness and if such a procedure
were required to be followed, the State Government might as well obliterate this Act from the
statute book.

Justice Bhagwati observe that whenever it is shown that a labourer is made to provide
forced labour, the court would raise a presumption that he is required to do so in consideration
of an advance received by him and is therefore a bonded labourer, Unless the employer or the
government rebuts this presumption, the court shall presume that the labourer is a bonded
labourer entitle to the benefit of a provision of the Act. The court expressed surprise over the
assertion of the State government that it was seeking the cooperation of the members of the
legislative'assembly and panchayats in the task of identification, release and rehabilitation of
bonded labourers. The court observed that these agencies can be of no help in this task. Even
Commissioner and collector, who usually remain very busy because of multifarious duties
cannot be of much use in eradicating this practice because they have to relied upon their
subordinates like Tehsildars or Patwaris who may be more sympathetic towards the exploiting
class and not the exploited. Similarly, Panchayats, being dominated by vested interests can
play a very little role. In view of this the court stressed the need for involving social action
groups operating at the grass root level in the task of identification, release and rehabilitation of
bonded labour.

The Court issued direction to the State government to include in the vigilance
committees representatives of Social Action Groups for identification, release and




rehabilitation of bonded labour. The court suggested the following steps to be taken:

(a)  The officers appointed for handling problems of bonded labour should be properly
trained and sensitized so that they feel attached to the misery and suffering of the poor and
carry those work with total dedication which may inspire confidence in the minds of the poor
included the bonded labour.

(b)  There should be constant check and supervision over the activities of the officers
handling the problems of bonded labourers.

(¢)  Anintensive survey of the areas which have been traditionally prone to the

“system of the”debt.bondage should be undertaken by the vigilance' committees with the help
of social action groups operating in such areas.

The Court, therefore, impressed up.; - the State Government to implement the
suggestions and also provide immediate assistance for rehabilitation of freed bonded labourer.

- Reminding the state of its constitutional obligation, the court asserted: “It is plainest

requirement of Articles 21 and 23 of the Constitution that bonded labourers must be identified
and released and on release, they must be suitably rehabilitated. The Bonded Labour System
(Abolition) Act, 1976, has been enacted pursuant to the Directive Principles of State Policy
with a view to ensuring basic human dignity to the bonded labourers and any failure of the
action on the part of the State Government in implementing the provisions of this legislation
would be the clearest violation of Article 21 apart from Article 23 of the Constitution.”

The observations of the apex Court in Neerja Chaudhary made in the context of rehabilitation
of freed bonded labourers provides a new impetus to the observance of provisions of labour
welfare legislation as any failure on the part of the state to implement the same would
contravene the provisions of Article 21 of the Constitution

Problem of Identification

It must be stated at the very outset that poverty, illiteracy and helplessness are some of the
determining factors for the prevalence of the system of bonded labour. These factors make
them voiceless and deter them from coming forward for obtaining justice. This makes the
problem of identification of bonded labourer very difficult. Another factor which stands in the
way, as pointed out by justice Bhagwati in Bhandua Mukti Morcha Case is that the State
administration has been found reluctanct in admitting the existence of bonded labour even
though it exists in its territory. Soundings this note, Bhagwati J. observed:

"We fail to see why the administration should feel shy in admitting the existence ofbonded
labour, because it is not the existence ofbonded labour that is a slur on the administration but n
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THE CONTEXT

This study examines the processes, outcomes and problems associated with the
migration of women workers from South Asia to the Gulf region. The Gulfregion has had long-
standing connections with South Asia in terms of both trading links and the movement of
persons. The South Asian region has emerged as the most important source of migrant labour in
general and female migrants in particular to the Gulf. The countries of this region share a
common history of colonial domination and a long history of labour mobility both within and
outside the region, but have different economic growth and development experiences.

The current spurt in labour migration to the Gulf needs to be situated within the long-
term trend of international migration in the age of globalisation, specifically in the last three
decades. International migration has become both an outcome and a driver of increasing global
integration (Martin et al., 2006; United Nations [UN], 2006; United Nations Development
Programme [UNDP], 2009a). Labour migration from South Asia, which had played a
dominant role defining the 19" century international migration trends, has once again emerged
at the forefront of the new wave of global migration in the last decades of the 20® century
(Mckeown, 2004). While 1 9"century labour migration was mainly intra imperial and primarily
to the British colonies, the destinations of the current international migration flows from the
region are mainly the Gulfand North America.

A distinctive feature of the current international migration is that almost half the
population movement consists of women, which is in contrast to the relatively lower
proportion of female migrants in 19" century migration. In this regard, however, it should be
noted that migration of women from South Asia has been lower than the international averages
even though the gap has been consistently declining over time. Increasing feminisation of
International migration in general and from South Asia in particular has thrown up new issues
and poses new challenges relating to institutions, processes and outcomes associated with
female migration. While our study will focus on the structural and procedural aspects of female
migration, we aim to look at the issues from a rights based perspective that takes into account
the agency and empowerment of female migrants both as a desired outcome and as a policy
driver.

Large-scale migration of women workers from South Asia has well documented




historical roots in the colonial period. Indentured migration to the plantation colonies in the
19" century, for instance, was governed by the strict requirement stipulated by the colonial
government of a minimum of 40 women per 100 men. Most women who migrated were single,
with only a minority travelling with their families, and this had very important consequences
for the character of household and community formation in the destination economies. This
also affected the way migration was looked at in the sending regions, with sentiments of
national honour often attached to the treatment of women migrants. The exploitation of
women in the plantations triggered massive nationalist agitations against indentured migration
and eventually led to its abolition in 1916. Regulation of female migration was thus crucial
both at the inception and at the end of migration systems of the 19" century (Northrup, 1995;

Tinker, 1974).

Contemporary female migration shares an interesting feature with historical migration,
namely that a majority of the female migrants are single. The working conditions and the
nature of occupation of the women labourers in contemporary Gulf migration expose themto a
variety of vulnerabilities which are not dissimilar to those faced by women in the 19" century
plantations. No wonder then that policy measures for protection and restriction have been
emphasised to a greater extent than those for promotion of female migration in the South Asian
region as a whole. This has had the unintended consequence of increasing undocumented and
irregular migration®of women, which has further aggravated the vulnerabilities of women
migrants.

The occupation of the majority of the female migrants from South Asia is essentially
low skilled in nature. A majority of women are engaged as domestic workers and low-end
service providers (housemaids, babysitters, caregivers, cleaners, etc.); a relatively lower
percentage is composed of semi-skilled or skilled workers (para-medicals, accountants,
teachers, etc.). Several factors trigger a demand for low-end domestic and allied jobs in the
Gulf countries. The first is the relatively low female labour force participation rate (LFPR)
among the local workforce due to cultural and social reasons. Allied to this, the rapid
prosperity and expansion of the service economy has meant that there has been consistent and
increasing demand for low-end service providers. The labour market in the Gulf mirrors the
dominant sexual division of labour, with relatively lower-end positions being increasingly
filled by migrant women.

Domestic workers in particular are always at risk of physical, sexual and emotional
abuses, including confinement, underpayment or non-payment of wages, as well as a range of
other abuses, since their living and working conditions are entirely dependent on the personal
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relationship between the worker and the employer. To make the situation worse, workers are
tied to their employers by the kafala (sponsorship) system prevalent in the Gulf countries,
which allows very little scope to end abusive working conditions.

Despite the conditions of vulnerability faced by the migrant female workforce from South
Asia, the increasing feminisation of Gulf migration has had positive impacts on several re gions
of South Asia. At the macro level, increasing remittances by female migrants have reframed
the development narratives (e.g. in Sri Lanka and Nepal). The empowering aspects of female
migration are also evident at the local or micro level in the labour sending regions where subtle
but important changes are taking place in the gender balance of power both at the household
and societal levels.

Assessments of international migration flows have often discounted the crucial role of
regulatory regimes in shaping the processes and outcomes of migration and individual choices.
Regulatory regimes of both the sending and the receiving countries respond to contradictory
pressures and changing economic environments. Host countries have to balance the demand
for cheap and low skilled labour with the increasing demand for indigenisation and anti-
immigrant sentiments. Similarly, labour surplus sending countries have to balance the need for
a vent for large-scale unemployment and critical foreign remittances with protection against
rampant exploitation of their workers. Regulatory regimes have thus adopted often
contradictory policy rileasures, simultaneously encompassing restriction, protection and
promotion of migration. The complexity of the migration processes, the contradictory
pressures of the regulatory regimes, and the ambiguous position of women migrants with
regard to their vulnerability at the workplace and changing gender roles at home have posed
several new challenges for both State and non-State institutions. These range from the

-emergence of new institutional actors to new instruments and measures adopted by existing

institutional actors. We have attempted to provide a detailed review of changes over the last
four decades in the regulatory regimes governing migration between these two regions,
especially in the context of female migration,

A fuller picture of the complexities of the migration issue can be obtained by analysing
the impact of the recent global economic downturn on Gulf migration. Beginning in 2008, the
downturn adversely affected economic activities in the Gulf countries and one of the
immediate impacts was a decline in migration to the Gulf and an increase in return migration
from the Gulf. However, interestingly female return migration was much lower than male
return migration, reflecting the persistent demand for women migrants in certain sectors like
care, domestic service, etc., and indicating the degree to which this type of migration may be




crisis-proof. The crisis period also witnessed a worsening of working conditions of migrant
workers by way of pay cuts, delay in payment, withdrawal of fringe benefits, etc. The Gulf
economies have been experiencing faster recovery and growth since 2010 mainly because of
an increase in oil prices. One of the key concerns that remain is whether this recovery has
improved the working conditions of the migrant workers or not.

Perhaps the most important impediment to an understanding of female migration to the
Gulfhas been a complete lack of systematic data and information on crucial dimensions of the
migration process (including reliable data on the magnitude of migrants and their wages,
earnings and remittances). We have tried to fill the gaps in information by collating and
combining all the latest available data at macro and regional levels with information garnered
from micro level qualitative studies. We have also used the available data to project future
trends in female migration from South Asia to the Gulf, taking into account the growth patterns
of both these regions. This would provide valuable indicators to policy makers of the kind of
jobsrequired and need for upgradation of skills to maximise outcomes for female migrants.

1.2 OBJECTIVES
In summary, this study intends:

. To trace the trends and patterns of international migration in general and female
migration in particular from South Asia to the Gulf, in the context of feminisation of
international migration

. To understand the migration cycl-e and the challenges faced by female migrants from
the departure phase to reintegration

To assess how far the stakeholder responses are effective and to identify the good
practices that could be adopted to improve female migration outcomes

To project future labour force requirements in the host countries for female migrant workers

To prepare detailed migration fact sheets of five major sending countries of South Asia and six
major receiving countries of the Gulf

Considering the global trends of the feminisation of migration and the increased
uncertainties faced by women, particularly in the changed economic and political situation, the
study focuses on female labour migrants from South Asia to the Gulf. The study highlights the
importance of a comprehensive approach to ensure positive outcomes of female migration and
the need for strategies that locate women as agents of change, respecting the rights of
individual migrants. The report is essentially based on a review of secondary literature such as
scholarly and academic studies, reports of various international organisations, government
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reports and documents on changing demographic profiles, socio-economic and political
situations, including policies on migration, and reports and writings emanating from various
non-governmental and human rights organisations. As part of the review process, we held
extensive consultations with experts and policy makers engaged with issues relating to
international labour migration.

1.4 OUTLINE OF THE REPORT

After the presentation of the context of the study and the approach and objectives in the
present chapter, Chapter 2 provides an overview of migration from South Asia to the Gulf with
the backdrop of trends in international migration. Chapter 3 focuses specifically on trends and
patterns of female migration from South Asia to the Gulf in the light of feminisation in labour
flows. Given the background, Chapter 4 examines the migration process of female migrant
workers, narrating their vulnerabilities at different stages of the migration cycle: pre-
departure, as a migrant and in the post-migration phase. The roles and initiatives of different
stakeholders at the international, national and local levels to improve migration outcomes of
women and hurdles in the process are discussed in Chapter 5. An attempt is made in Chapter 6
to assess the prospects of increasing female migration flows in the future, considering the
labour market situations in the host and sending countries. Finally, the study concludes with
certain policy contours that would situate international female migration in a rights based
perspective, thereby closely integrating migration as a tool for development. The report also
provides detailed fact sheets of the demographic, economic and migration profiles of five
sending countries of South Asia (Bangladesh, India, Nepal, Pakistan and Sri Lanka) and six
receiving countries of the Gulf region (Bahrain, Kuwait, Oman, Qatar, Saudi Arabia and the
United Arab Emirates [UAE]).
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