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RAJBHAVAN
Bhubaneswar-751008

Dr. S. C. Jamir
Governor, Odisha

MESSAGE

I am glad to know that the Sate Labour Institute, Bhubaneswa.f brings the 2™ edition
of half yearly bulletin “Prabasi Shramik” shortly.

The initiatiy:g taken to have such a bulletin is viewed as far reaching as it aims
to aware both on dpportunities and also on areas of concern with remedies if form of
assistance and support from the government. The bulletin, I am sure, will be useful
and gets appreciation for its contents.

I'wish the publication all success.

(S. C. Jamir)
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ODISHA STATE Bhubaneswar
Dated ; 11.02.2015

NAVEEN PATNAIK
Chief Minister, Odisha

MESSAGE |

I am glad to know that the Sate Labour Institute, Bhubaneswar is bringing out
the 2™ edition of ‘Prabasi Shramik’soon. | 8

Migrant labourers constitute a Signiﬁcant portion of our work force. !
There must be a concerted effort from all the stake holders for their socio-

economic welfare. [ hope this publiéation will achieve its desired objective by

focusing on issues of migrant labourers.

I'wish the publication all success.
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(NAVEEN PATNAIK ) ' \
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ENGLISH SECTION

1.0 MULTILATERAL FRAMEWORK
ON LABOUR MIGRATION

Non-binding principles and guidelines for a rights-based approach to labour migration
adopted by the Tripartite Meeting of Experts on the ILO Multilateral Framework on

‘Labour Migration (Geneva, 31 October-2 November 2005)

The Tripartite Meeting of Experts, Recalling that the International Labour Organization has long
sought to improve the Wo'i'{ldng and social conditions of men and women employed in countries

other than their own;

Considering that the ILO, with its unique tripartite structure, its competence, and its long-standing
experience in the social field, has an essential role to play in evolving principles for the guidance

of governments and of workers' and employers' organizations;

Bearing in mind the need to promote the Decent Work Agenda and create jobs where people live,

as emphasized in the ILO Global Employment Agenda,;

Taking into account the programmes and activities on migration of the United Nations, relevant

specialized agencies and the International Organi—zation for Migration;

Recording the contributions of the World Commission on the Social Dimension of Globalization

and the Global Commission on International Migration;

Recalling that the ILO convened a Tripartite Meeting of Experts on Future ILO Activities in the
Field of Migration in 1997,
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Non-binding principles and guidelines for a rights-based approach to labour migration
adopted by the Tripartite Meeting of Experts on the ILO Multilateral Framework on
Labour Migration (Geneva, 31 October-2 November 2005)

The Tripartite Meeting of Experts, Recalling that the International Labour Organization has long
sought to improve the working and social conditions of men and women employed in countries

other than their own;

Considering that the ILO, with its unique tripartite structure, its competence, and its long-standing
experience in the social field, has an essential role to play in evolving principles for the guidance of

overnments and of workers' and employers' organizations;
g

Bearing in mind the need to promote the Decent Work Agenda and create jobs where people live,

as emphasized in the ILO Global Employment Agenda;

Taking into account the programmes and activities on migration of the United Nations, relevant

specialized agencies and the International Organi—zation for Migration;

Recording the contributions of the World Commission on the Social Dimension of Globalization

and the Global Commission on International Migration;

Recaﬂing that the ILO convened a Tripartite Meeting of Experts on Future ILO Activities in the
Field of Migrationin 1997,

Having undertaken a general discussion based on an integrated approach on labour migratjon at

the 92nd Session of the International Labour

Conference in 2004 on the basis of Report VI Towards a fair deal for migrant workers in a global

cconomy, which culminated in the unanimous adoption by the ILC of a resolution and conclusions

=gein ade
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INTRODUCTION

1. Migration for employment is an important global issue, which now affects most countries in the
world. Two major labour market forces are in operation today that result in increased migration for work -
many people of working age either cannot find employment or cannot find employment adequate to
support themselves and their families in their own countries, while some other countries have a shortage of
workers to fill positions in various sectors of their economies. Other factors include demographic change,
socio-economic and political crises, and widening wage gaps within, as well as between, developed and
developing countries. There is consequently much movement across borders for employment, with
women mdependently migrating for work in considerably greater numbers than in the past and now

comprising about half of all migrant workers.

2. Labour migration can have many beneficial elements for those countries which send and receive
migrant workers, as well as for the workers themselves. It can assist both origin and destination countries
in economic growth and development. While acknowledging the sovereign right of States to develop their
own labour and migration policies, it is important to direct attention to the need to adopt coherent and
comprehensive national policies to effectively manage labour migration and to protect migrant workers.

Special attention should be given to the multiple disadvantages and discrimination often faced by migrant

workers on the basis of gender, race and migrant status. Further, issues related to the movement of workers
across national borders cannot be effectively addressed when countries act in isolation; hence,

international cooperation in managing labour migration can be valuable in addressing national interests.

3. This non-binding ILO Multilateral Framework gives effect to the resolution and conclusions on a
fair deal for migrant workers in a global economy, adopted by the 92nd Session of the International Labour

Conference in 2004. Paragraph 23 of the conclusions states:

In order p assist member States to develop more effective labour migration poli—cies, the tripartite
constituents have agreed to develop a non-binding multilateral framework for a rights-based approach to
labour migration which takes account of national labour market needs. Such a framework will be drawn
from, and based on, available information on policy and best practices in countries engaged in

international labour migration, existing proposals to enhjwce the economic bene—fits of labour migration,

gelal gde
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relevant international labour standards, the 1998 Decla—ration on Fundamental Principles and Rights at

Work and its Follow-up, and other relevant international instruments. (See Annex 1.)

Account should be taken in particular of the underlying principles of the Migration for Employment
Convention (Revised), 1949 (No. 97), and the Migrant Workers (Supplementary Provisions) Convention,
1975 (No. 143), and of accompanying Recommendations Nos. 86 and 151. Ifthese Conventions have been
ratified, they should be fully respected.

4, The ILO Multilateral Framework comprises non-binding principles and guidelines for labour

migration. It is derived from extensive research, as well as compilation and review of labour migration
practices in all regions of the world. It has been drawn from principles contained in relevant international
instruments and international and regional policy guidelines, including the International Agenda for
Migration Management. Governments and the social partners are invited to give effect to the principles
and guidelines therein. The Framework includes examples of best practices in Annex H Relevant
instruments that relate to the principles are referenced below under the principles. The provisions of the
Framework shall not limit or otherwise affect obligations arising out of the ratification of any ILO
Convention. It is designed to provide practical guidance to governments and to employers' and workers'
organizations with regard to the development, strengthening and implementation of national and

international labour migration policies. It can also guide other parties interested in labour mi gration issues.

5. In the broader context of commitment to promoting decent work for all, the Multilateral
Framework aims to foster cooperation and consultation among and between the tripartite constituents of
the ILO and the Office, and in partnership with other international organizations, to assist them in
implementing more effective policies on labour migration, including on rights, employment and

protection of migrant workers.

gelidl gde
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DECENT WORK

1. (a) Opportunities for all men and women of working age, including migrant workers, to obtain
decent and productive work in conditions of freedom, equity, security and human dignity should
be promoted.

(b) The ILO Decent Work Ageilda promotes access for all to freely chosen employment, the
recognition of fundamental rights at work, an income to enable people to meet their basic
economic, social and family needs and responsibilities and an adequate level of social protection
for the workers and family members.

Guidelines
The following guidelines may prove valuable in giving practical effect to the above principle:

1.1, developing and implementing economic and social policies that create decent and
productive work in accordance with principles 1(a) and (b)of'this Framework;

1.2. supporting the impleinentation of the Global Employment Agenda at the national level.

II. MEANS FOR INTERNATIONAL COOPERATION
ON LABOUR MIGRATION

2. Governments, in consultation with employers' and workers' organ—izations, should engage in
international cooperation to promote managed migration for employment purposes.'
Governments and employers' and workers' organizations should work with the ILO to promote
coherence of labour migration policies at the interna—tional and regional levels based on the
guidelines set out below. The ILO should promote dialogue with other relevant international
organizations with a view to developing a coordinated approach on labour migration based on the
non-binding IT.O Multilateral Framework on Labour Migration.

Guidelines
The following guidelines may prove valuable in giving practical effect to the above principle:

2.1. developing the exchange of information between and among governments on labour

migration issues;




2.2. developing intergovernmental dialogue and cooperation on labour migration policy, in

consultation with the social partners and civil society and migrant worker organizations;

2.3. promoting, where appropriate, bilateral and multilateral agreements between destination and
origin countries addressing different aspects of labour migration, such as admission
procedures, flows, family reunification possibilities, integration policy and return, including
in particular gender-specific trends;

2.4. promoting development assistance to projects and programmes generating or increasing
opportunities for decent work for women and men in developing countries;

2.5. establishing mechanisms for tripartite consultations at regional, international and
multilateral levels;

2.6. promoting bilateral and multilateral agreements between workers' organizations in origin
and destination countries providing for the exchange of information and transfer of
membership; promoting the role of the ILO as a leading agency on labour migration,
including in its interaction with other regional or international bodies involved directly or
indirectly in labour migration issues.

III. GLOBAL KNOWLEDGE BASE

3. Knowledge and information are critical to formulate, implement and evaluate labour
migration policy and practice, and therefore its collection and application should be given

priority.

Guidelines
The following guidelines may prove valuable in giving practical effect to the above principle:

3.1. improving government capacity and structures for collecting and analysing labour migration
data, including sex-disaggregated and other data, and applying it to labour migration policy;

3.2. encouraging and facilitating the international exchange of labour migration data, such as by
contributing to the International Labour Migration database;

3.3. promoting and supporting research on labour migration issues, including the impact of
emigration on countries of origin, as well as the contribution of immigration to countries of

destination, and disseminating it;

W="geial afe
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3.4. developing bilateral and multilateral exchange of labour market information;

3.5. collecting and exchanging profiles of good practices on labour migration on a continuing
basis.

IV. EFFECTIVE MANAGEMENT OF LABOUR MIGRATION

4.  All States have the sovereign right to develop their own policies to manage labour migration.
International labour standards and other international instruments, as well as guidelines, as
appro—priate, should play an important role to make these policies coher—ent, effective and
fair.2 :

Guidelines
The following guidelines may prove valuable in giving practical effect to the above principle:

4.1. Formulating and implementing coherent, comprehensive, consistent and transparent
policies to effectively manage labour migration in a way that is beneficial to all migrant
workers and members of their families and to origin and destination countries;

4.2. Ensuring coherence between labour migration, employment and other national policies, in
recognition of the wide social and economic implications of labour migration and in order to
promote decent work for all and full, productive and freely chosen employment;

4.3. Formulating and implementing national and, where appropriate, regional and multilateral
labour migration policies all guided by international labour standards and other relevant
international instruments and multilateral agreements concerning migrant workers;

4.4. Implementing policies that ensure that specific vulnerabilities faced by certain groups of
migrant workers, including workers in an irregular situation, are addressed; Effective
maptigement of labour migration

| 4.5. Ensuring that labour migration policies are gender-sensitive and address the problems and
particular abuses women often face in the migration process;

4.6. Providing labour ministries with a key role in policy formulation, elaboration, management
and administration of labour migration to ensure that labour and employment policy
considerations are taken into account;

g‘ 4.7. Establishing a mechanism to ensure coordination and consultation among all ministrics, ‘

authorities and bodies involved with labour migration;
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4.8. Ensuring that specific structures and mechanisms within these ministries have the
necessary competencies and capacities to develop, formulate and implement labour
migration policies, including, where possible, a special unit for issues involving migrant
workers; ' N

4.9.  Ensuring that the relevant ministries have adequate financial and other resources to carry
out labour migration policies;

4.10. Establishing tripartite procedures to ensure that employers' and workers' organizations are
consulted on labour migration issues and their views taken into account.

3 Expanding avenues for regular labour migration should be con-sidered, taking into account
labour market needs and demo-graphic trends.

Guidelines
The following guidelines may prove valuable in giving practical effect to the above principle:

5.1.  Establishing systems and structures for periodic, objective labour market analyses that take
into account gender issues and that include:

5.1.1. sectoral, occupational and regional dimensions of labour short ages and their causes, and
relevant issues of labour supply;

5.1.2. shortages of skilled workers in both origin and destination countries, including in the
public, health and education sectors; Conventions Nos. 97 and 143 and Recommendations
Nos.86and 151.

5.1.3. long-term impact of demographic trends, especially ageing and population growth, on the
demand for and supply oflabour;

5.2.  establishing transparent policies for the admission, employment and residence of migrant
workers based on clear criteria, including labour market needs;

5.3. where appropriate, establishing policies and procedures to facilitate the movement of
migrant workers through bilateral, regional or multilateral agreements; :

5.4. promoting labour mobility within regional integration schemes;

5.5. ensuring that temporary work schemes respond to established labour market needs, and
that these schemes respect the principle of equal treatment between migrant and national
workers, and that workers in temporary schemes enjoy the rights referred to in principles 8
and 9 of this Framework.

~ gelal gde




6. Social dialogue is essential to the development of sound labour migration policy and

- should be promoted and implemented.'1
Guidelines
The following guidelines may prove valuable in giving practical effect to the above principle:

6.1. Establishing or strengthening national procedures of social dialogue to ensure consultation
on all aspects of labour mig}ation, including on the preparation of educational programmes
and materials and provision of services and assistance to migrant workers and those
considering migrating for work, both men and women, who may have different needs;

6.2. facilitating the participation of employers' and workers' organizations in relevant
international, regional, national and other forums, including through the establishment of
tripartite consultative procedures; i Convention No. 143 (Arts. 2.2, 4, 7, 12(a), 12(e) and
14(b)); Tripartite Consultation (Inter—nationa! Labour Standards) Convention, 1976 (No.
144); Recommendation No. 86 (Paras. 4.2 and 19); Recommendation No. 151 (Paras. 4, 6(b),
7(1),9,14,25(2) and 29).

6.3. promoting dialogue and consultation with employers' organizations on practical
opportunities and cha}}chges they confront in the employment of foreign workers;

6.4. promoting dialogue and consultation with workers' organizations on particular concerns
posed by labour migration and their role in assisting migrant workers;

6.5. involving both men and women migrant workers in dialogue and consultation.

7..  Governments and social partners should consult with civil society and migrant
associations on labour migration policy.

Guidelines
The following guidelines may prove valuable in giving practical effect to the above principle:

7.1. with the social partners, identifying important civil society and migrant associations that
promote the rights and welfare of migrant workers for consultation and support;

7.2. encouraging networking among social partners, civil society and migrant associations.
Illlglaiii nvintu and when they join trade unions the right to hold office in those organizations,
provide them with protection against discrimina—tion on the grounds of their trade union
activities, in accordance with Convention No. 98, and ensure compliance by employers' and

workers' organizations with these rights;
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8. The human rights of all migrant workers, regardless of their status, should be
promoted and protected. In particular, all migrant workers should benefit from the
principles and rights in the 1998 ILO Declaration on Fundamental Principles and
Rights at Work and its Follow-up, which are reflected in the eight fundamental TLO
Conventions,” and the relevant United Nations human rights Conventions.

Guidelines :

The following guidelines may prove valuable in giving practical effect to the above
principle:

8.1. Governments should ensure that national laws and practice that promote and protect human
rights apply to all migrant workers and that they are respected by all concerned;

8.2. Information should be provided to migrant workers on their human rights and obligations

and assisting them with defending their rights;

8.3. Governments should provide effective enforcement mechanisms for the protection of
migrant workers' human rights and provide training on human rights to all government
officials involved in migration;

8.4. legislation and policies should be adopted, implemented and enforced

to: /

8.4.1. guarantee both men and women migrant workers the right to freedom of association,
in accordance with Convention No. 87, and when they join trade unions the right to
hold office in those organisations, provide them with protection against discrimination
on the grounds of their trade union activities, in accordance with Convention No.98
and ensure compliance by employers’ and worker’ organizations with these rights.:

8.4.2. protect migrant workers from conditions of forced labour, including debt bondage and

trafficking, particularly migrant workers in an irregular situation or other groups of
migrant workers who are particularly vulnerable to such conditions;

8.4.3. ensure respect of the minimum age for admission to employment, in accordance with

10 | e

Convention No. 138, and effectively prohibit the worst forms of child labour, including
trafficking and forced labour of migrant children and children of migrant workers, in
accordance with Convention No. 182;

= geia1 gde
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8.4.4. eliminate all forms of discrimination against migrant workers in employment and

occupation.

9.(a) All international labour standards apply to migrant workers, unless otherwise stated.

(b)

©

National laws and regulations concerning labour migration and the protection of migrant
workers should be guided by relevant international labour standards and other relevant
international and regional instruments.

The protection of migrant workers requires a sound legal foundation based on international

law. In formulating national law and policies concemning the protection of migrant
workers, governments should be guided by the underlying principles of the Migration for
Employment Convention (Revised), 1949 (No. 97), the Migrant Workers (Supplementary
Provisions) Convention, 1975 (No. 143), and their accompanying Recommendations Nos.
86 and 151, particularly those concerning equality of treatment between nationals and
migrant workers in a regular situation and minimum standards of protection for all migrant
workers. The principles contained in the 1990 International Convention on the Protection
of the Rights of All Migrant Workers and Members of Their Families should also be taken
into account. If these Conventions have been ratified, they should be fully implemented.

National law and policies should also be guided by other relevant ILO standards in the
areas of employment, labour inspection, social security, maternity protection, protection
of wages, occupational safety and health, as well as in such sectors as agriculture,
construction and hotels and restaurants.

Guidelines

The following guidelines may prove valuable in giving practical effect to the above principles:

9.1,

9.2,

taking account of the ILO Conventions and other international instruments relevant to
migrant workers, in particular the underlying principles of the ILO Conventions Nos. 97
and 143 and the 1990 International Convention on the Protection of the Rights of All
Migrant Workers and Members of Their Families, fully respecting them where they have
been ratified and considering ratification and implementation of their provisions where

they have not yet been ratified;

adopting measures to ensure that all migrant workers benefit from the provisions of all
relevant international labour standards in accordance with principles 8 and 9 of this

Framework;




9.3.

94.

9.9,

9.6.

9.7.

9&

9.9.

9.10.

911,
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adopting and implementing a national policy that promotes and aims to ensure equality of
treatment of regular migrant workers and nationals in respect of national labour laws and
practice and access to applicable social protections in accordance with Convention No. 97:

adopting measures to ensure that migrant workers lawfully within the country enjoy equal
treatment with nationals regarding employment and training opportunities after a
reasonable period of employment, and, upon loss of their employment, are allowed
sufficient time to. find other work in accordance with Convention No. 143 and its
Recommendation No. 151;

adopting measures to ensure that all migrant workers who leave the i country of
employment are entitled to any outstanding remuneration and benefits which may be due in
respect of employment and as appli—cable are given a reasonable period of time to remain
in the country to seek a remedy for unpaid wages;

adopting measures to ensure that migrant workers admitted on a permanent basis are
allowed to stay in the country in case of incapacity to work;

ensuring that restrictions on the rights of temporary migrant workersdo not exceed relevant
international standards;

adopting measures to ensure that national labour legislation and social laws and regulations
cover all male and female migrant workers, including domestic workers and other
vulnerable groups, in particular in the areas of employment, maternity protection, wages,
occupational safety and health and other conditions of work, in accordance with relevant
ILO instruments;

entering into bilateral, regional or multilateral agreements to provide social security
coverage and benefits, as well as portability of social security entitlements, to regular
migrant workers and, as appropriate, to migrant workers in an irregular situation;

adopting measures to ensure that migrant workers and accompanying members of their
families are provided with access to health care and, at a minimum, with access to
emergency medical care, and that regular migrant workers and accompanying members of
their families receive the same treatment as nationals with regard to the provision of
medical care;

adopting measures to ensure that all migrant workers are paid their wages directly to them
on a regular basis, that they have the freedom to dispose of their wages as they wish, and
that all their wages are paid upon the termination of employment in conformity with

relevant ILO instruments, in accordance with national law and practice;




140:5,

10.6.
10.7.
10.8.
| 10.9.
10.10.
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. adopting measures to ensure in law and in practice that all migrant workers benefit from

equality of treatment with national workers regarding safety and health protection,
including measures to address the specific risks in certain occupations and sectors,
particularly agri culture, construction, mines, hotels and restaurants, domestic work, and
addressing the specific risks faced by women and, where applicable, promoting
opportunities in the workplace;

providing for effective remedies to all migrant workers for violation of their rights, and
creating effective and accessible channels for all migrant workers to lodge complaints and
seck remedy without discrimination, intimidation or retaliation;

providing for remedies from any or alJ persons and entities involved in the recruitment and
employment of migrant workers for violation of their rights;

providing effective sanctions and penalties for all those responsible for violating migrant
workers' rights;

providing information to migrant workers on their rights and assisting them with defending
theirrights;
providing information to employers' and workers' organizations concerning the rights of

migrant workers;

providing interpretation and translation services for migrant workers during administrative

and legal proceedings, if necessary;

offering legal services, in accordance with national law and practice, to migrant workers

involved in legal proceedings related to employment and migration.

VI. PREVENTION OF AND PROTECTION AGAINST ABUSIVE MIGRATION

PRACTCIES
11. Governments should formulate and implement, in consultation with the social
partners, measures to prevent abusive practices, migrant smuggling and trafficking
in persons; they should also work towards preventing irregular labour migration.8
Guidelines

The following guidelines may prove valuable in giving practical effect to the above principle:

adopting and implementing legislation and policies to prevent irregular labour migration
and eliminate abusive migration conditions, including the trafficking of men and women

migrant workers;




1.

11.3.

11.4.

11:.5.

11.6.
L

11.8.
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intensifying measures aimed at detecting and identifying abusive practices against migrant
workers, including physical or sexual harassment or violence, restriction of movement,
debt bondage, forced labour, withholding, underpayment or delayed payment of wages and
benefits, retention of passports or identity or travel documents and threat of denunciation to
authorities, particularly in those sectors that are outside the usual avenues of regulation and

protection, such as domestic work;

implementing effective and accessible remedies for workers whose rights have been
violated, regardless of their migration status, including remedies for breach of employment

contracts, such as financial compensation;

imposing sanctions and penalties against individuals and entities responsible for abusive

practices against migrant workers;

adopting measures to encourage migrant workers and trafficking victims to denounce
abuse, exploitation and violation of their rights, taking account of the special
circumstances of women and children and to this effect establishing mechanisms for

migrant workers to lodge complaints and seek remedies without intimidation or retaliation;
prohibiting the retention of the identity documents of migrant workers;

creating ‘and strengthening channels or structures for information exchange and

international cooperation to address abusive migration conditions;

disseminating information on trafficking to warn potential victims of its dangers and raise

public awareness on the issue;

assisting and protecting victims of trafficking and other abusive migration conditions, with
particular attention to the specific needs of women and children;

adopting policies to address the root causes and impact of trafficking in persons with
particular attention to gender-related issues;

encouraging the elimination of misleading propaganda relating to labour migration.

VII. MIGRATION PROCESS

12.

An orderly and equitable process of labour migration should be promoted in both origin and
destination countries to guide men and women migrant workers through all stages of
migration, in particular, planning and preparing for labour migration, transit, arrival and

reception, return and reintegration.9
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Guidelines
The following guidelines may prove valuable in giving practical effect to the above principle:

12.1. facilitating migrant workers' departure, journey, and reception by pro viding, in a language
they understand, information, training and assistance prior to their departure and on arrival
concerning the migration process, their rights and the general conditions of life and work in
the destination country; -

12.2. wherever possible facilitate migrant workers' return by providing / information, training,
and assistance prior to their departure and on arrival in their home country concerning the
return process, the journey and reintegration;

12.3. simplifying administrative procedures involved in the migration process and reducing
processing costs to migrant workers and employers;

12.4. promoting the participation of employers' and workers' organizations and other relevant
non-governmental organizations in disseminating information to migrant workers;

12.5. networking between workers' organizations in origin and destination countries to ensure

that migrant workers are informed of their rights and are provided with assistance
throughout the migration process; |

12.6. promoting the recognition and accreditation of migrant workers' skills and qualifications
and, where that is not possible, providing a means to have their skills and qualifications |
recognized;

12.7. providing interpretation and translation services, if necessary, to assist migrant workers in

administrative and legal processes;

|
12.8. establishing effective consular services in countries of destination with: where possible, |
| both female and male staff to provide information and assistance to women and men

' migrant workers;

12.9. facilitating the movement of migrant workers between the country in which they work and

their home country to enable them to maintain family and social ties;

12.10. considering the establishment of a welfare fund to assist migrant workers and their
families, for example, in the case of illness, injury, repatriation, abuse or death;

12.11. ensuring that migrant workers are not required to undergo discriminatory medical

examinations. ;
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13. Governments in both origin and destination countries should give due consideration
to licensing and supervising recruitment and placement services for migrant workers
in accordance with the Private Employment Agencies Convention, 1997 (No. 181),
and its Recommendation (No. 188).

Guidelines
The following guidelines may prove valuable in giving practical effect to the above principle:

13:1. providing that recruitment and placement services operate in accordance with a
standardized system of licensing or certification established in consultation with
employers' and workers' organizations;

13.2. providing that recruitment and placement services respect migrant workers' fundamental
principles and rights; l\

13.3. ensuijng that migrant workers receive understandable and enforceable employment |

contracts;

13.4. providing arrangements to ensure that recruitment and placement services do not recruit,
place or employ workers in jobs which involve unacceptable hazards or risks or abusive or |

discriminatory treatment of any kind and informing migrant workers in a language they |
understand of the nature of the position offered and the terms and conditions of

employment; ‘

13.5. working to implement legislation and policies containing effective enforcement = |
mechanisms and sanctions to deter unethical practices, including provisions for the l
prohibition of private employment agencies engaging in unethical practices and the ‘I
suspension or withdrawal of their licences in case of violation; : ; '

! 13.6. consider establishing a system of protection, such as insurance or bond, to be paid by the
recruitment agencies, to compensate migrant workers for any monetary losses resulting

from the failure of a recruitment or contracting agency to meet its obligations to them;

13.7. providing that fees or other charges for recruitment and placement are not borne directly or
indirectly by migrant workers;

|

|

|

\

13.8. providing incentives for recruitment and placement services that meet recognized criteria ‘
for good performance.
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14. Governments and social partners, in consultation, should promote social integration
and inclusion, while respecting cultural diversity, preventing discrimination against
migrant workers and taking measures to combat racism and xenophobia.

Guidelines

The following guidelines may prove valuable in giving practical effect to the above principle:

3

14.1. promoting and implementing anti-discrimination legislation and policies, establishing or
strengthening specialized bodies on equality and non-discrimination for migrant workers
and conducting periodic gender-sensitive data collection and analysis on these issues; |

14.2. implementing policies and programmes to prevent and combat racism and xenophobia
against migrant workers, taking into account relevant recommendations in the Programme
of Action adopted at the World Conference Against Racism, Racial Discrimination,
Xenophobia and Related Intolerance (Durban, South Africa, 2001);

14.3. improving the labour market position of migrant workers, for example, through the
provision of vocational training and educational opportunities;

14.4. given the particular problems faced by irregular migrant workers or other vulnerable
migrant workers as a result of their status, consider—ing the implementation of policy
options referred to in Convention No. 143 and its accompanying Recommendation No.
151;

14.5. creating national or regional centres to develop and implement measures to facilitate the
integration of migrant workers and their families, in consultation with the social partners
and representatives of migrant workers;

14.6. working with the social partners and migrant worker associations to ensure better

representation and participation in economic, social and political life;

14.7. providing language and cultural orientation courses relating to countries of origin and

destination;
14.8. facilitating the creation and reinforcement of community support networks;

&
14.9. promoting public education and awareness-raising campaigns regarding the contributions i
migrant workers make to the countries in which they are employed, in order to facilitate |

their integration into society; |
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14.10. facilitating the reunification of family members of migrant workers as far as possible, in
accordance with national laws and practice;

14.11. working towards ensuring that the children of migrant workers born in destination
countries have the right to birth registration and to a nationality in order to prevent them

from becoming stateless in accordance with the United Nations Convention on-the Ri ghts
of the Child (1989);

14.12. facilitating the integration of migrant workers' children into the national education system;

14.13. allowing migrant workers to participate in political activities after a period of legal
residence in the country, in accordance with national conditions.

IX. MIGRATION AND DEVELOPMENT

15.  The contribution of labour migration to employment, economic growth, development

and the alleviation of poverty should be recognized and maximized for the benefit of
both origin and destination countries.

Guidelines

The following guidelines may prove valuable in giving practical effect to the above principle:

15.1. integrating and mainstreaming labour migration in national employment, labour market
“and development policy;

15.2. expanding analyses of the contribution of labour migration and migrant workers to the

economies of destination countries, including employment creation, capital formation,
social security coverage and social welfare;

15.3. promoting the positive role of labour migration in advancing or deepening regional
integration;

15.4. promoting and providing incentives for enterprise creation and development, including
transnational business initiatives and micro-enterprise development by men and women
| migrant workers in origin and destination countries;

15.5. providing incentives to promote the productive investment of remittances in the countries
of origin;
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15.6.

15.7.

15.8.

15.9.

reducing the costs of remittance transfers, including by facilitating accessible financial
services, reducing transaction fees, providing tax incentives and promoting greater
competition between financial institutions; '

adopting measures to mitigate the loss of workers with critical skills, including by
establishing guidelines for ethical recruitment;

adopting policies to encc;ﬁrage circular and return migration and reintegration into the
country of origin, including by promoting temporary labour migration schemes and
circulation-friendly visa policies;

facilitating the transfer of capital, skills and technology by migrant workers, including
through providing incentives to them;

15.10. promoting linkages with transnational communities and business initiatives.

2.

FOLLOW-UP

With reference to paragraph 35 of the conclusions of the general discussion on migrant
workers at the 92nd Session of the International Labour Conference in 2004, the Governing
Body should be urged to periodically review the progress made in the implementation of
the Multilateral Framework as part of the plan of action.

The ILO's participation in relevant international forums should be used to promote this

Multilateral Framework as a basis for partnership to achieve coherence.
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2.1. Defining "forced labour"

TLO definition. ILO Convention No, 29, adopted in 1930, defines forced or compulsory
labour as "all work or service which is exacted from any person under the menace of any penalty
and for which the said person has not offered himself voluntarily" (Art. 2.1). The Convention
provides for certain excep]:ions, in particular, with regard to military service for work of purely
military character, normal civie obligations, work as a consequence of a conviction in a court of
law and carried out under the control of a public authority, work in emergency cases such as wars
or other calamities, and minor communal services (Art. 2.2). A subsequent ILO Convention, No.
105, adopted in 1957, specifies that forced labour can never be used for the purpose of economic
development or as a means of political education, discrimination, labour discipline or punishment

for having participated in strikes.

Forced labour, as defined by the ILO, encompasses situations such as slavery, practices
similar to slavery, debt bondage or serfdom — as defined in various international instruments, in
particular, the League of Nations' Slavery Convention (1926), and the UN Supplementary
Convention on the }}bdlition of Slavery, the Slave Trade and Institutions and Practices Similar to
Slavery (1956)°. Other ILO Conventions rely on, or complement, Convention No. 29, without
modifying mis definition. In particular, ILO Convection No. 182 on the' eh'mination of the worst
forms of child labour, adopted in 1999, considers that the worst forms of child labour include,
among others, "all forms of slavery or practices similar to slavery, such as the sale and trafficking

of children, debt bondage and serfdom and forced or compulsory labour ..."(Art. 3)’.

The double criteria: "penalty' and "mvoluntariness". Embedded in the international
definition of forced labour as formulated in ILO Convention No. 29 are two essential criteria:
"menace of penalty" and "involuntariness". Accordingly, forced labour occurs when people are
being subjected to psychological or physical coercion (the menace or the imposition of a penalty)

to perform some

‘The League of Nations' Slavery Convention {1926) defines slavery as "the status or
condition of a person over whom any or ail of the powers attaching to the right of ownership are
exercised". Serfdom, on the other hand, is defined by the UN Supplementary Convention on the
Abolition of Slavery, the Slave Trade and Institutions and Practices Similar to Slavery (1956) as

"_‘; :
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"the condition or status of a tenant who is by law, custom or agreement bound to live and labour on
land belonging to another person and to render some determinate service to such other person,
whether for reward or not, and is not free to change Ms status". The Supplementary Convention
also defines debt bondage as "the status or condition arising from a pledge by a debtor of his
personal services or those of a person under his control as security for a debt, if the value of those
services as reasonably assessed is not applied towards the liquidation of the debt or the length and

nature of those services are not respectively limited and defined".

ILO Convention No, 95 on the protection of wages prohibits methods of payment that deprive
workers of the genuine possibility of terminating their employment. The Indigenous and Tribal
People Convention, 1989 (No. 169), also prohibited forced labour.

7work that they would otherwise not have accepted to perform at the prevailing conditions (the
involuntariness). The use of deception or fraud, and the retention of identity documents in order to

achieve the consent of workers, are illegitimate and can lead to forced labour.

In practice, the menace of a penalty can be in the form of a threat of physical violence or death
addressed to the victim or a ﬁlember of his or her family. The penalty can also be in the form of
menace of denunciation to the police or immigration authorities in the case of people without legal
residence or work status, of confiscation of identity papers, or even of supernatural retaliation. The
threat of non-payment of wages can also be used to force workers to provide additional labour. In
sweatshops, workers can be threatened of being dismissed or not receiving their normal pay unless
they accept to work long overtime hours. As for the second criterion, "involuntariness" may be
verified by examining the process by which the victim has entered into forced labour. In the most
obvious cases, persons are taken by force or kidnapped from their place of origin and forced to
work in a distant place. In other cases, victims enter into forced labour through fraud and deceit,
for example, by accepting a job presented as legal and well paid, only to find out later the true

nature of the activity.

In principle, both the penalty and involuntariness criteria should be verified for a person to
be considered as in forced labour. Yet, in practice, when there is a menace of penalty there is

normally also a lack of free choice. A prostitute who risks violence if she does not give the assigned

amount of money to her "employer" at the end of each day of work must be considered as in forced
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labour. A similar consideration may apply to trafficked persons. A person m&.y decide to migrate
voluntarily, only to end up hi forced domestic work at their destination with no reasonable

possibility of returning or getting out of the engagement.

Forced labour versus poor working conditions. Forced labour is not equivalent to poor
working conditions. It represents a very serious restriction on human freedom and is to be treated
by States as a penal offence. Ttis the type of engagement that links the person to the "employer"
which determines whether a person is in forced labour, not the type of activity he or she is actually
performing. A bonded labourer cutting and logging timber is in forced labour because of the
coercion linked to a debt, not because of the particular type of forestry activity he or she is
conducting -however poor or hazardous the conditions of work. Similarly, a woman trafficked and
forced into prostitution is in forced labour because of the menace under which she is working, not
because of the sexual duties that her job demands or the legality or illegality of that particular
occupation. Extremely poor working conditions may, however, be an indicator pointing to the

need to examine whether the labour is in fact forced.

The activity itself ﬁlay in fact not be an economic activity in the sense of national accounts,
yet the conditions under which it is performed can qualify it as forced labour. An example is the
situation of a child beggar who has to hand over his or her daily collection to an "employer" under
the menace of reprisals. According to economic statistics, begging is not counted as an economic
activity, even though it generates income. Yet the child beggar should be considered as being in
forced labour because of the njenace under which he or she is operating, irrespective of the

economic or non-economic nature of the activity of begging.

Forced labour and trafficking in persons. Forced labour is sometimes the result of human
trafficking. According to the 2000 UN Protocol to Prevent, Suppress, and Punish Trafficking in
Persons, Especially Women and Children (the Palermo Protocol), trafficking in persons refers to
the recruitment or transfer of persons, by force, abduction or deception, for the purpose of
"exploitation". The U.N. protocol further specifies that "exploitation” includes "forced labour or
services, slavery, or practices similar to slavery" as well as other things - which are not the subject

of the present paper -like "the removal of organs".

Although the Palermo Protocol is specifically linked to the U.N. Convention Against
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Transnational Organized Crime, trafficking can take place both across or within borders. An

example of internal trafficking involves casual workers in Latin America, who are recruited by
labour intermediaries who promise good pay for hard work. Workers are then transported into
distant places and greeted by a group of armed people, who force them to work for little or no pay
atall in agriculture. Examples of international trafficking include women moved abroad as forced
domestic workers or forced prost;i:rutes, or migrant males deceived by traffickers and tricked into

forced work in destination countries.

Forced labour and child labour. Not all child labour is categorized as forced labour. In the
estimate, child labour has only been counted as forced labour when coercion is applied by a third
party to the children or to the parents of the children, or when a child's work is the direct result of
the parents being hi forced labour. Forced child labour is considered a "worst form of child labour"
under ILO Convention No. 182.

The Palermo protocol's fiill definition of trafficking in persons is "the recruitment,
transportation, transfer, harbouring or receipt of persons, by means of the threat or use of force or
other forms of coercion, of abduction, of fraud, ofdeception, of the abuse of power or of a position
of vulnerability or of the giving or receiving of payments or benefits to achieve the consent of a
person having control over another person for the purpose of exploitation". The document further
specifies that, "exploitation shall include, at fhe minimum, the exploitation of the prostitution of
others or other forms of sexual exploitation, forced labour or services, slavery, or practices similar

to slavery, servitude or fhe removal of organs" (Art. 3).
2.2.  A.typology of forced labour

Forced labour includes a wide range of situations. The ILO Director-General's Global
Report Stopping Forced Labour (2001) identified no less than eight different categories of forced
labour: (1) "slavery and abductions"; (2) "compulsory participation in public works"; (3) "forced
labour in agriculture and remote rural areas, with coercive recruitment practices"; (4) "domestic
workers"; (5) "bonded labour"; (6) "forced labour exacted by the military"; (7) "forced labour as a
result of trafficking"; and (8) "prison-linked forced labour". For purely statistical purposes, this
Categorisation is somewhat problematic. It requires adequate information to enable classification
of actual cases into one or the other of the cight categories. Unfortunately, such detailed

information is not always available. In many practical cases, the reported numbers are aggregates
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covering more than one category, with no objective basis to guide their division into components.
Given the scarcity of data on forced labour in general, the finer the categorization, the heavier is

the burden on data requirements.

For the purpose of preparing the present estimates, the data has ultimately been regrouped

into three main categories; (1) state-imposed forced labour; (2) privately-imposed forced labour

for commercial sexual exploitation; and (3) privately-imposed forced labour for economic

exploitation. In addition, the measurement framework developed in this study, as shown in figure
six, provides for separate estimates of the number of victims of forced labour as a result of
trafficking.

(1)  State-imposed forced labour. The early international standards set b-f the TLO were
designed to combat forms of forced (abour which involved the direct responsibility of the state
authorities. Convention No. 29 (1930) on Forced or Compulsory Labour targeted particularly
colonial public authorities who forced women and men to work in plantations, mines or
infrastructure development, though it also has very contemporary applications as shown in this
study. In 1957, a new TLO Convention on the Abolition of Forced Labour (No. 105) was adopted
to address newer forms of State-exacted forced labour, principally the "gulags" and prison camps
established in socialist countries, but also recalling the slave-labour camps established under the

Naziregime.

Three main types of state-imposed forced labour, discussed at length in the Global Reportof2001,
can be identified: (a) Forced labour exactéd by the military. An extreme case involves Myanmar,
where the army uses forced labour in the construction of roads and of military bases or for
compulsory poitering and detection of mines.’ (b) Compulsory participation in public works or for
development. Such practices continue to exist in some socialist countries and some non-socialist
African countries, (c) Forced prison labour. Forced prison labour under the supervision and
control of a public authority is only allowed under ILO norms if it results from a conviction of a
proper court of law. Also, ILO standards require that prisoners should never be forced to "work for
private individuals, companies or associations, though of course they may do so voluntarily. If a
prisoner is being forced to work under the menace of losing privileges or of a reduced prospect of
carly release, it should in principle be counted as forced labour. It should nevertheless be made
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clear (hat prison labour imposed for non-commercial purposes, after conviction in a court of law
and under government supervision, is not prohibited forced labour, unless it is being imposed for

one ofthe reasons listed in Convention No. 105.

(2) Forced commercial sexual exploitation (CSE). While state-imposed forced Ilabour
unfortunately continues to exist, new forms of forced labour are now emerging - much of it
imposed by individuals or by priV;ite groups and gangs. Most cases fall into one of two forms of
sexual exploitation, (a) Forced prostitution. Globalization has been accompanied by an increasing

internationalization of prostitution, with an increase in the number of foreign prostitutes in many

countries. The implication, according to some observers, is that prostitution is now increasingly in
the hands of international networks and of mafia-type organizations, which not only trade arms

and drugs but also traffic young women and girls into forced prostitution; (b) Forced

sexual acts for the production of sexually explicit pictures or films.

Victims of forced commercial sexual exploitation are often young migrant women with primary

|
pornography. In forced pornography, young women and men are being coerced into performing
education or less. These women are attracted by traffickers in their countries of origin, who
promise good jobs and-high pay in destination countries. Proposed jobs typically include
| domestic workers or waitresses. Women often take a loan from the trafficker in order to pay

for the visaand

(3) Forced economic exploitation. Privately-imposed forced labour includes not only forced

1 commercial sexual exploitation, but also other types of economic exploitation, both modern

i and traditional forms. As already mentioned earlier, traditional forms include slavery, debt
bondage and serfdom. Modem forms mostly affect migrant workers, and occur in il
sweatshops, restaurants, or agricultural fields. Because they work in private households,
migrant domestic workers are particularly vulnerable to forced labour. Many migrant

domestic workers in the Middle East, for example, have their passports confiscated and are

maltreated. Such abuses also take place in industrialized countries and in other parts of the
!I, world. '

One particularly important and also controversial form of forced labour is "bonded labour"
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- atype of debt bondage found in South Asia. In Indian and Pakistani legislation, bonded labour is
defined in broad terms as a system under which a debtor enters into an agreement with the creditor
to the effect that he would (1) provide his or her own work, or the work of somebody else, to the
creditor for a specified or unspecified period of time, either without wages or for less than the
minimum wage; or (2) forfeit the freedom of changing employment; or (3) forfeit the right to move
freely from place to place; or (4) forfeit the right to sell his or her property or the product of his
labour at market value. In general, therefore, a bonded labourer is a worker who has taken a loan
from an employer and who is repaying the loan and accumulated interest through labour and who
is not free to leave the employer as long as the debt is not fully reimbursed. The bondage results
from this third factor. Bonded labour qualifies as "debt bondage" when the value of labour services
is not properly accounted towards the liquidation of the debt or when the length and/or nature of
those services are not limited and defined, that is, when the employer is retaining a
disproportionate part of the worker's salary for the reimbursement and service of the debt. In many
cases, a pre-existing debt is the origin of forced labour, for example, when the debt is inherited

from parents or even grandparents, or when the victim becomes collateral for the debt of a third
party.

The concept of bonded labour has at times been interpreted broadly by the South Asian
judiciary, for example not encompassing the element of direct coercion which would, constitute a
forced labour situation. According to one Indian Supreme Court ruling', anyone who earns less
than the minimum wage may be identified as a bonded labourer due to the presumption that a
person working for less than the minimum wage is acting under some form of coercion. For the
purpose of the present estimate, however, the evasion of minimum wage regulations is not treated
as a sufficient indication of forced labour and is therefore not included in the estimates. Indeed,
many people may prefer- and hence voluntarily chose -a job that pays less than the minimum wage
tono job at all. Also excluded from the coverage here are all "benign cases" that cart be considered
asnon-exploitative, short term, wage advances with clearly specified repayment terms. In general,
the criteria taken into consideration for identifying debt bondage include whether there is use of
coercion or phyéical violence, whether the length of the debt repayment is limited in time and
whether the work of the debtor is reasonably applied towards the liquidation of the debt (i.c.

whether implicit interest rates are reasonable).

26 B
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ESTIMATION METHODOLOGY

A usual method to derive global estimates of a phenomenon is to aggregate corresponding
national estimates into regional and then global figures. This direct aggregation method is often
preceded by preliminary steps to harmonize eventual differences in national concepts and
definitions, and to impute for possible missing data. This approach has been adopted in broad

terms by the FLO since the 1970s for deriving global estimates and projections of the

economically active population fhttp:/laborsta. ilo.org EAPEP data), and more recently for

calculating global and regional estunates of unemployment (Schaible, 2000/6)."”

In the case of forced labour, however, reliable and widely accepted national estimates based
on specialised data collection instruments, directly surveying the victims themselves, have yet to
be developed. Available national estunates are often disparate, concerning one or two particular
forms of forced labour, generally calculated on the basis of secondary information obtained by
individual experts or by humanitarian institutions or non-governmental organizations for specific
purposes. The underlying concept and methodology of these estimates are in most cases
undocumented and in some cases even the date or the time period to which they refer is unclear.
They are often based on judgemental considerations or simply derived by applying a fraction to a
broader estimate, such as assuming that forced prostitution concerns 10% of the total number of

prostitutes in the country.

In contrast, there also exist estimates with well-documented methodologies. As part of the
present project, a review has been made of a selected number of such methods.” These include
estimates of sweatshop workers in the United States, bonded labour in Brazil, India and Pakistan,
traditional slavery in Niger, forced labour imposed by the military in Myanmar, trafficked
children in Benin, Mexico, Nepal and Tanzania, and forced prison labour in the United Kingdom
and the United States. The review covers also the appraisal of the International Organisation for

Migration (IOM) estimates of global trafficking of human beings.

Nevertheless, in the absence of solid and widely accepted national estimates, we have
developed our own methodology relying on reported cases (or traces) of forced labour. The
methodology has two marc steps. First, we estimate the global number of reported cases of forced

labour in the world and the total number of reported victims. This first part of the estimate is based
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on a so-called "capture-recapture" sampling method and leads to an estimate of total reported
victims over the period 1995-2004. Secondly, we use the total reported victims over 1995-2004 to
develop estimates of the actual number of persons in forced labour in each of the three forms of
forced labour mentioned above. The result is a minimum estimate providing lower bounds on the

total number of victims of forced labour in the world, The methodology is described in some detail

below. |

3.1.  The basic statisti;:al unit: a reported case of forced labour

A reported case of forced labour is a piece of information in a secondary source that

contains the following four elements:
a = an activity recognized as a form of forced labour;
x = a numerical figure indicating the number of persons engaged in that activity;
h = a geographical area where the activity is reported to have taken place; and

t = a date or a time period in which the persons were recorded as having been engaged
in that

activity.

In practice, of course, each of these elements may be reported with different degrees of
precision. There may be doubt about the nature of the activity as a form of forced labour. The
numerical value may be an apprpximation. The reported area may be broader than the actual area
to which the number refers. The reported time period may erroneously represent the date of the
report rather than the date of the activity. Many other ambiguities may arise in the process of

identifying and recording areported case.

For validating the reported cases, two basic principles were established. Fhgt, there must be
sufficient reason to believe that the reported numerical fi gure x represents actual people, i.e.,
persons who could have potentially been identified and listed. This principle discards as reported
cases, a numerical figure that is known to be an estimate or an extrapolation. Tt also discards data
reported in me form of ratios or percentages, where the population figures to which they apply are

vague or unknown. Second, the process used to validate a reported case should be replicable to the
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extent possible. Two researchers independently analysing the same page or document should in

principle reach the same conclusion and record the same information.

Two reported cases are considered as distinct reported cases if one or more of the four
recorded elements (a, X, h, t) are different. It should be noted that the source of the information
does not enter into consideration in establishing distinctions among reported cases. Thus, if the
same information is reported both in the French newspaper Le Monde and the Pakistani monthly
The Hej’mld, the two reported eases are considered as one, and only one of them is accounted for in
this study. Furthermore, in determining identity or distinction, some allowances are made for
rounding numbers, and differences in terms used and locations named. For example, the case of
387 children, victims of commercial sexual exploitation in Rondonia may be reported in a
different document as a case involving around 400 children in North Western Brazil. Similarly,
the case of 7,121 persons in forced prison labour may be reported elsewhere as 7,121 prisoners in
forced rehabilitation camps. In each of these examples, it is clear that the reported cases are

identical.

Because the procedure relies on the available information, cases of false identity may
occur, 1.e., declaring two féportéd cases as identical while they are in fact distinct. For example,
one document may report the case of 100 freed workers from debt bondage in Uttar Pradesh in
April 2001, and another a seemingly identical case of 100 freed workers from debt bondage in
2001 in the same Indian state. If it is decided to neglect the precision of the month of April in one

report, the two cases will mistakenly be considered as identical. The reverse, i.e. false distinction,

may also occur, when two identical reports are falsely considered as distinct.
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THE ROLE OF DIFFERENT ACTORS
IN COMBATING TRAFFICKING

Different actors have a prominent role in addressing forced labour outcomes of migration and
trafficking. Among them are: legislative bodies, law enforcement (e.g. police, labour inspectors),
the judiciary, independent commissions, employers' and workers' organizations, and NGOs. It is
important to note that each‘fype of actor will have a different expertise in relation to trafficking
and forced labour, as well as different abilities to combat these problems. As such, Tt is crucial that
the actors cooperate with each other in order to fight trafficking and forced labour most
effectively.

LEGISLATIVE BODIES AND THE CHALLENGE OF DRAFTING NEW ANTI- |
TRAFFICKING LEGISLATION

One of the main roles of legislative bodies is to approve the ratification of the Protocol as well as
the relevant ILO Conventions mentioned in this guide. The ratification of treaties gives a clear

indication to the international community, as well as fo domestic public opinion, that a country is

committed to'the puisuit of certain goals and to the implementation of certain policies. The |

ratification of pertinent Conventions will provide a policy goal and a framework of action.

The act of ratification constitutes a commitment by the State to take action that will lead to the goal
of eradicating trafficking, which is the second main role of legislative bodies. Legislation is the
basis for such action as it:
®  Translates the aims and principles of international standards into national law. '!
*  Sets the principles, objectives and priorities for national action to combat traf
ficking and other forced labour outcomes of migration.
*  Creates the machinery for carrying out that action
Creates specific rights and responsibilities.
Places the authority of the State behind the protection of victims of trafficking/migrant :
workers. |
Creates a common understanding among all actors involved. |
Provides a basis and procedure for complaints and investigations.
Provides legal redress for victims.
Provides sanctions for offenders. P
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A number of questions arise from these points, for instance: do criminal lows prohibit all

orms of forced labourand trafficking? Do they include provisions to prosecute afl the peretrators
involved? Do the laws provide adequate protection for victims, regardless of whether they agree to
file a complaint against the perpetrators of trafficking and forced obour upn identification?
Legislative bodies must make sure that their country's legislation ffectively prohibits all forms of
exploitation as defined by the P1:0tocol and the relevant ILO onventions, as well as providing

appropriate protection and assistance fo victims.

Bringing existing legislation into line with treaty obligations is easier said than done. This is
for three principal reasons. First, there are often gaps in existing legislation. For instance, in many
countries existing legislation on trafficking is interrelated with legislation on prostitution. Other
countries have no dear distinction between trafficking, smuggling and migration law. Some
countries use legislation on slavery and slavery-like practices, though slavery is not the same as
forced labour. For one thing, slavery includes the ownership by one person over another, which is
most often not the case in modern forms of forced labour. Hence slavery legislation could be
considered out-of-date in most situations and may not be the most efficient way to deal with
trafficking offences. All these problems can impéde the identification of offences constituting traf-

ficking and forced labour, énd the identification and prosecution of perpetrators.

Second, new 1egisiation has to be made consistent with the entire body of existing laws. The
trafficking legislation must be coherent, for instance, with the constitution, the existing labour
code and migration law. An inter-agency approach involving all the relevant ministries throughout

the drafting process is most efficient here.

Third, migration laws can impede victim protection. Most migration laws criminalize the
irregular residence and work of a migrant, but do not respond to the need to recognize victims of
trafficking. Yet, instead of harmonizing trafficking and migration law, there is an easier way
around contradictions between them. For example, if migration laws require the expulsion df
irregular migrants found on national territory, a regulation can be issued declaring that victims of

trafficking ore not covered by these particular provisions.

Legislation has to be complemented by carefully designed and coordinated programmes to
combat the underlying causes of forced labour and trafficking. Depending on whether the country
In question is a source or a destination for migration, such programmes are likely to be different.

Countries of origin will want to implement programmes to develop the country in a general sense,
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but more particularly to improve schooling, reduce poverty, take the appropriate labour market
measures leading to adequate job supply, fo inform the public about the risks concerning
migration, as well as improve migration management, and so on. They may also set programmes
of cooperation with countries of destination. Countries of destination may develop programmes
aimed at the employers/exploiters of forced labour and trafficking, which could look into the root
causes of the use of abusive work, such as pressure to remain competitive and amploy cheap
labour, on lack of adequate inspection. Countries of employment could also raise awareness
amongst employers about what forced labour is and help them take actions to prevent it being used

by their subcontractors, etc.

Once the anti-trafficking and forced labour programme has begun to be implemented, its
progress needs to be evaluated. In order for this evaluation to be reliable, accurate data on the
nature and magnitude of the problem needs to be collected and analysed. The facts provided by the
data should form the basis for cln informed debate on the effectiveness of existing policies and

programmes and on corrective action that may be taken.

Legislative bodies should therefore ensure that an effective system of data gathering and

mechanisms for moftitoring implementation are in place. National statistical offices or other
competent central bodies should have the necessary authority to collect data relating to
trafficking and forced labour. Moreover, reporting obligations should be clearly spelled out for
enterprises, local authorities, law enforcement agencies and others whose information can be

useful for monitoring the situation of trafficking and forced labour in the country.

However, a programme aimed at combating trafficking and forced labour, as well as its
implementation and the monitoring and evaluation of the implementation, cannot be carried out
without adequate financial and human resources. Funding comes primarily from government. An
adequately funded central unit for the development and monitoring of the programme is advisable,
to avoid duplication of activities among departments. Such a programme requires the investment
of resources in areas such as law enforcement, education, public health and social services. A large
part of these funds should be devoted to the training of personnel, for example, lawyers, law

enforcement personnel, administrators, social workers and statisticians.
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ENFORCEMENT: THE ROLE OF POLICE AND LABOUR INSPECTORS

Legislation is meaningless without enforcement. As such, the machinery for enforcement
should also be reviewed. Labour inspectors and police play important roles. Indeed, they are the
ones who monitor workplaces and thus have the ability to identify victims as well as perpetrators
of trafficking, and to take corrective measures. Increased monitoring is likely to result in a

decrease in forced labour in the workplace.

In its Constitution the ILO requires all member States to set up a system of labour inspec-
tion. ILO instruments provide that labour inspection is a public function, a responsibility of
government, best organized within the wider context of a State system to administer social and
labour policy and to supervise compliance with all national legislation, regulations and standards

that give effect to it.

The principal ILO instrument in the area of labour inspection is its Labour Inspection
Convention, 1947 (No.Sl), which covers industry and commerce. It is supplemented by
Recommendations Nos. 81 and 82, and a Protocol adopted in 1995 that allows its extension to the
services sector. Other ILO“Conventions on labour inspection exist for other sectors, such os
agriculture, mining and transport. Convention No.SI defines the functions and organization of the
labour inspectors. They have the power to enter freely in a workplace liable to inspection, to carry
out inquiries freely and in particular to interrogate persons alone, to examine documents and take
samples; and the powers to make orders with a view to remedying defects and to decide whether it
is appropriate to give warnings and advice or to institute or recommend proceedings. In return,
inspectors are required to respect certain obligations: they are prohibited from having any direct or
indirect interest in the undertakings under their supervision and shall not reveal manufacturing or

commercial secrets of the workplaces they inspect, or the source of any complaint.

The main functions of labour inspection lie in the areas of general working conditions,

occupational safety and health, employment (legal or illegal) and industrial relations. Some
countries have also included social security as part of the labour Inspectors' rfespon-sibilities.
Among other duties, inspectors should supply information and advice to employers on how to
comply with existing laws. They should also alert the competent authorities to any defects or

abuses not covered by existing legal provisions.
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LABOUR INSPECTORS FACE A MYRIAD OF CHALLENGES IN PERFORMING
THEIR RESPONSIBILITIES.

Absence of effective arrangements for cooperation and coordination at oil levels can lead to

fragmentation of responsibilities, draining limited resources. Because of this labour inspectors

may have no contact with those responsible for particular aspects of forced labour, such as police

and specialist safety inspectors. At worst there con be rivalry, leading to duplication or one

authority leaving the probi'em to the other. Yet labour inspectors, with wide responsibilities and
large geographical coverage, can be the eyes and ears of the police in the world of work. Also,

cooperation between police ard labour inspectors can be fruitful since criminal and labour laws

tend to overlap in the workplace as concerns victims of forced labour.

When considering cooperation between police and labour inspectors, legislatures must ask

themselves several important questions. First of all, it is important to ask where the work of the

labour inspectors ends and that of the police begins. Each inspectorate needs fo be clear about its

responsibilities ond how to fulfil them, where these responsibilities may overlap, and how

cooperation between inspectorates can be ensured on the basis of these responsibilities. Secondly,

the most important difficulties that the pdlice and labour inspectors have to overcome should be

taken into consideration. For example, many forms of forced labour are hidden from the public

eye, such os domestic forced labour, which takes place in the private sphere. /n this case,

Il enforcement services need to be strengthened and should improve their relationship with the local

communities. Decisions may have to be made about what police and labour inspectorate activities

should be given priority in the case of a serious lack of resources.

Amajor challenge faced by labour inspectors is finding and gaining access to premises. This

is particularly the case for informal employment, in some countries only registered, established,

large or medium-establishments are monitored, though this is not where forced labour occurs most

often. In addition, much formal employment, such as in domestic service, is invisible to labour

inspectors. In this type of situation community awareness of the problem of forced labour can be

very helpful and can lead to reports of forced labour practices by community members.

Unfortunately the situation becomes even more complicated when workplaces shift on a regular
basis, such as street vendors.

Moreover, in many countries the law provides that when workers live and work on the same

premises, labour inspectors may only gain access to the workplace if the occupier agrees. If
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permission is refused, the labour inspector has very little power to do anything. An inspector who
does gain access to the premises may encounter significant difficulties interviewing victims of
forced labour who have been intimidated and threatened by their boss and are thus too scared to
talk to the inspectors. '

If the inspector does manage to talk to employees who are likely to be victims of forced
labour, they may not tell the truth about working conditions and will simply repeat what the
employer ordered them to tell the authorities in the case of inspection. Of course some employees
may pérceive their alternatives to indecent work as so limited and can be so distrustful of the
authorities that they will cooperate with their employer/exploiter because they feel that this is
their best option. In this case the inspector must use tact and powers of persuasion and be
completely informed about forced labour practices and forced labour indicators, such as the
withholding of wages, debt bondage, and fear of employer/exploiter, in order to identify victims
of forced labour in more indirect ways. For instance, a labour inspector should know that the

withholding of wages is not only a civil, but also often a criminal offence.

Labour inspectors can play a vital roie not only at the end of the trafficking cycle, when a
migrant is already in the position of a victim, but also at the beginning of the trafficking cycle, i.e.
the recruitment stage. Moﬁ};foring and inspecting can also be extended to recruiters and thus be
used during the prevention phase. As already demonstrated by this legal guide, recruiters fall
under the term 'agency' as defined by the ILO Private Employment Agencies Convention, 1997

(No.181). Labour Inspectors can therefore monitor them if they are backed by national legislation.

" Both when monitoring recruitment and actual forced labour practices, labour inspectors
often have no choice but to resort to some legal, or even at times physical force. This is unseemly
in professional terms and also raises the serious issue of their own safety. This in turn raises the
issue of the status of the labour inspectors, as well as their working conditions. In some countries,
the low status of labour inspectors seriously weakens their determination to press for enforcement
measures. When inspection is backed by enforcement, with visible application of available and
effective legal sanctions, it will reduce the scale of trafficking and other forced labour outcomes of

migration.

To date most victim identification by law enforcement is done in large part either through

police raids or because the victim came forward. Apart from policfe raids, immigration authorities
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can assist in the identification of victims. Since victims of trafficking have to pass through these
authorities in order to enter the country, they should be trained on how to identify a potential
victim of trafficking as well as those that are/have been victims of trafficking. Secondly, the
customs police can provide essential information to other law enforcement agencies. Their task
lies in the interception of imported illegal products info the country. Since traffickers often also
fend to be active in more widespread criminal activities, including the trafficking of drugs and
arms, the detection of these illegal products may provide important clues. In addition, many
countries have anfi-trafficking squads or units. These are units of police officials specialized in

tf_ackin g down victims of trafficking, traffickers and trafficking networks.

The correcf identification of victims by police is paramount since they supply the most
significant incriminating evidence against traffickers. Though proactive policing can occur, using
techniques including human and technical surveillance, phone tapping, undercover deployments
as well as more standard investigative techniques, most cases tried In court are based on the
testimony of victims of trafficking. This is particularly so because proactive operations can be

resource intense, take time and tend to be expensive.

The police face some of the same challenges as labour inspectors in the area of victim
identification. First of all, since forced labour is a covert activity it may be difficult to detect. If
suspicions arise concerning forced labour, care needs to be taken when interviewing victims. For
the same reasons as those mentioned above (fear of employer/exploiter, distrust of authorities, a
certain complicity with the employer/exploiter because this is wrongly perceived by the victim as
the best option, as well as fear of reprisals and fear of deportation), the vldim may not be

cooperative with police officials.

Because of these obstacles in victim identification, police should be careful not to look for a
'pure' victim of trafficking, especially because of the complex relationship between the victim and
the trafficker. In fact, the victim may not even perceive him/herself as a victim but simply as
someone with no other viable alternatives. More important, situations of forced and lucrative
labour are not necessarily mutually exclusive. For instance, a victim of forced labour can become
a gangmaster, thus leading others into forced labour and making a profit, and at the same time be
forced to work for the employer/exploiter. As such, police should be trained to identify victims of
trafficking and forced labour, be aware of the contradictions of the nature of this identity, and ask

the appropriate (preferably indirect) questions.
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Another obstacle encountered by the police when attempting to identify forced labour is the
isolation of victims. There are several reasons for this. First of all, many victims of forced labour
go unnoticed since police raids focus on victims trafficked for sexual exploitation. Thue victims
of forced labour can be said to be isolated from outreach by the police. Furthermore, victims of
trafficking are often geographically isolated - for example, they may work on farms in remote
areas where police do not usually investigate. Also, geographical isolation makes it more difficult

for victims to seek assistance.

Another type of isolation is cultural. Many victims of trafficking are employed/ exp‘ll(:)ift‘e‘d by
nationals from their home country. Indeed, forced labour exploitation can occur within an ethnic
niche. This makes policing more difficult because of the language barrier. Undercover
surveillance, for example, is also made more difficult by cultural and linguistic barriers. In
addition, the cultural affinity between victim and employer/exploiter can once again contribute to
a highly complex relationship between the two, thus preventing the victim to denounce abusive

practices.

In the light of the challenges faced by police, adequate training should be provided to them.
This training should include cémponents such as the broadening of policing of trafficking for
sexual exploitation to trafﬁz:kmg for forced labour and services, the nature of the identity of the
victim, the array of relaﬁonships victims have with their employers/exploiters, as well as how to

deal with an uncooperative victim, to mention but a few.

THE ROLE OF JUDICTAL AUTHORITIES

A crucial basis for efficient prosecution of traffickers is a credible judicial system.
Credibility is partially related to jurisdictional clarity. Jurisdiction to investigate, prosecute and
punish needs to set out clear responsibilities for all actors involved. For instance, are federal or
local courts responsible for prosecuting traffickers? A lack of clarity in this area can result in no

prosecution at all as courts may refuse to take on the case.

Credibility of the judicial system is also linked to effective enforcement of sanctions for
traffickers. However, judicial authorities must be well acquainted beforehand with the issues of
trafficking and forced labour. They need to be sensitized to these issues and be trained on them.

Judicial associations, judicial training institutions, etc., can carry out such training. Also, it is not
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enough to only train judicial authorities specialized in criminal law. Immigration judicial
authorities may also have to deal with cases of trafficking and forced labour due to the close

association with migration. In addition, immigration issues are usually covered by civil rather

than criminal law.

Judicial authorities need to have the appropriate legislative tools to prosecute and pass
judgment. Other factors associated with judicial credibility are corruption and obstruction of
justice. Cases should preferably be prosecuted in a location and by prosecutors and judges who are
not liable to be influenced by attempts at “obstruction of justice emanating from, for example,

criminal networks.

Once judicial credibility has been asserted, the role of the victim in criminal proceedings
needs to be considered. The victim of trafficking provides the most concrete incriminating
evidence against the perpetrator(s). Nevertheless, other incriminating evidence con be used. This

type of evidence can be subdivided into five categories:™

Advertizing: recruitment and activity

Rentals; dwellings, premises, vehicles and so on

Transport: all forms

Communications: landlines, mobiles, emails, faxes, etc.

Financial transactions: all forms

These types of evidence are more likely to supplement victim testimonies than replace
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them. In some countries (e.g., the Philippines), however, anyone with knowledge about forced
labour and trafficking can file a complaint, thus increasing the chances of successfully

prosecuting traffickers.

Considering the importance of the victim in criminal justice proceedings, care needs to be
taken that adequate protection is provided. Articles 6 to 8 of the Palermo Protocol set out the
obligations of States Parties to victims. The first is a right to privacy and identity: where possible
under domestic law legal proceedings relating to trafficking should permit the identity of the

victim to be confidential.

In some countries, contrary to legislation on witness protection, victims and traffickers may
appear in the courtroom together. This can have several results, including the increased risk of
reprisals by the trafficker and/or connections, intimidation of the victim to retract a complaint, as

well as secondary victimization of the victim.
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The burden of proof is not on the victim, but on the prosecutor. Many countries have
consequently instituted protection measures related to court procedures, often linked to witness
protection. This has also herped to obtain the cooperation of victims In court. Measures include
testimony via video-link, enabling the victim to testify without being in the same room as the

abuser, and putting up "a screen in the courtroom between them.

In some cases the European Court of Human Rights has waved the requirement of
adversarial court proceedings as a requirement for fair trial. Victims can make a written or video
statement instead of having to face their abuser, even in an indirect fashion such as a video link. If
itis possible to preserve anonymity, only the legal defence counsel is allowed to see the statement.
The evidence used in court is based on Interviews with the victim, which can be conducted in the
presence of the investigating judge, trie public prosecutor, Interpreter, and a member of a victim
support agency and the legal counsel of the victim. The counsel for the defence can ask for
additional material and further interviews can be carried out, yet the victim and the abuser do not

have to meet.

OTHER INSTITUTIONS: HUMAN RIGHTS AND EQUAL OPPORTUNITY
COMMISSIONS

The strength of Equal Opportunity and Human Rights Commissions and similar institu-
tions, modern day ombudsperson, lies in the fact that they are often able to investigate without
needing the complaint of a victim. For instance, a commission may react to a report by a UN
agency by investigating it further. In addition, these commissions often have a wide scope of
investigation, which includes the investigation of State bodies, which civil courts usually cannot

examine.

The structure, powers ond arrangements of these Commissions are diverse and so is the
weight of the findings of investigations. Though in countries such as the UK the decisions of the
Human Rights and Equal Opportunity Commission have the force of law, this is often not the case.
This means that the commission has to take the results of the investigation to civil courts.

Nevertheless, the impact of the investigation on the general public, due to visibility that creates

public pressure, should not be underestimated.
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VICTIM SUPPORT THROUGH TRADE UNIONS AND NON-
GOVERNMENTAL ORGANIZATIONS

Trade unions are increasingly becoming involved with issues related to migrant workers
and can contribute to their welfare if they have adequate participation in the consultative process
that leads to national regulations on migrant workers. Their role in supporting migrants may differ
depending on whether the{f operate in countries of origin or destination. However, within all
unions, initiatives should be made to provide free legal counselling for migrant workers on
national legislation concerned with migrant issues and in particular those relating to trafficking
and forced labour. Furthermore, the trade union should maintain a close relationship with
government, NGOs and other bodies that undertake to represent migrant workers at national
forums. They should also disseminate information about the risks of migration in the country of

origin and the availability of assistance in the destination country.

When considering trafficking, forced labour and other exploitative and abusive practices
related to migration, trade unions can negotiate for internationally-accepted employment
contracts. In addition, they can monitor recruitment abuses and report on high recruitment fees,
corrupt practices and exploitative conditions. Trade unions can also protect migrants against
delayed payment and nan-payment of wages. Furthermore, they can network with unions of
migrant receiving/sending countries for concerted action to protect migrants from trafficking and

exploitation.

Much can be done by trade unions representing and assisting migrant workers dealing with
employers/exploiters and/or the authorities, for instance: assistance with wage negotiations,
protection from unlawful dismissals, assistance in conflict resolution, and provision of legal
assistance. They should be able to intervene in complaints filed by migrant workers against their

employers/exploiters.

For example, in the country of origin, information on offenders is often obtained through
the complaints of returning victims of trafficking and forced labour. The complaint of a migrant
concerning abusive recruitment practices, even if he/she was not in a situation of forced labour,
can constitute an important lead. However, for complaints to be of use to the police, a complaints
procedure should be in place. If the migrant has a complaint that cannot be settled directly with a

private employment agency, he/she should be able to ask the trade union for assistance. Trade
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unions can provide impartial and effective third party assistance consistent with the principles of

conciliation, arbitration, and mediation. Trade unions can get in touch with counterparts in des-
tination countries, who can represent a victim desiring to file a complaint against his/her
employer/exploiter. As a result, law enforcement agencies may be able to take appropriate action

to sanction the offenders.

NGOs can be very effective in the battle against trafficking and other forced labour out-
comes of migration. Since they are less bound by bureaucratic or political ties, they can lobby
more forcefully than other organizations. As a result, they can put more pressure on the State to
acknowledge the problems of trafficking and forced labour, to enact or amend appropriate

legislation on these issues, and to take concerted action against them.

NGOs can take on a variety of roles in relation to the forced labour outcomes of migration. To
name but a few, they can legally represent migrant workers, and provide shelter and assistance to
victims of trafficking and forced labour, they can advocate for the elimination of forced labour
around the globe and they can raise awareness. Thus they are active in the prevention of trafficking

as well as in assistance to victims.

A major strength of NGOs is global advocacy for the elimination of forced labour and
trafficking. NGOs can follow up research with parliamentary lobbying, and raising awareness

through publicity events. NGOs may also provide legal assistance to migrant workes.

NGOs are the principal actors on the stage of victim protection. Indeed, though many shelters
are owned and managed by international agencies, the majority are owned and managed by
NGOs. In these shelters victims receive medical, social, psychological, 'legal and financial
assistance. Increasingly shelters are also active in providing vocational training for victims in

order to allow them to reinsert themselves info the labour market.

Last but not least, many NGOs maintain extended networks with actors including other
NGOs, international agencies, trade unions, employers' organizations, and government. Though
the situation in the country may not always be receptive to these kinds of networks, countries

should make an efforfto create cooperation between all relevant actors.

Individual employers and employers' organizations can play a crucial role in the pre-

vention of trafficking for forced labour.” Trafficking is especially relevant for employers In
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agriculture, construction, the textile and garment industry, tourism, restaurants and catering and
transportation. The competitive environment particularly in these sectors has led enterprises to
apply various cost cutting measures. These include downsizing, outsourcing and subcontracting,
and the disselution of traditional tenure employment agreements. The strategy is to reduce labour
costs; hence many sectors rely on the employment of cheap (often irregular) migrant lobour. As
such, trafficking can affect business at various stages of the cycle - from initial recruitment to final
employment. Trafficking victims are often found in the sub-contracting chain or hired by private

agencies that provide short-term labour for major companies.

As part of their corporate social responsibility, law-abiding employers should first of all seek full
information about their sub-contractors, such as private recruitment agencies or small
manufacturing workshops to prevent the Incidence of forced labour in their sub-contracting chain.
They could also conduct their own random checks and thus assist law enforcement agencies in the
detection of forced labour practices. A more proactive policy would be the development of a
voluntary code of conduct that is adopted by a specific company and extended to all sub-
contractors. Codes of conduct are also an instrument that could be promoted by national and
international employers federations. They should be consistent with existing legal frameworks,

and compliance should be monitored through an internal or external mechanism.

CONCLUSION

Combating and preventing trafficking in human beings requires a multi-agency approach
in which labour market actors, such as labour inspectors, labour courts, and employers' and
workers' organizations should play a vital role. One way io go about ensuring effective
interagency cooperation is by drawing up a memorandum of understanding. This mutual
agreement sets out the rights and responsibilities of the institutions involved as well as the
measures that different sides must take. Agencies that could cooperate include law enforcement
agencies (police and labour inspectors), prosecution agencies, inter-ministerial departments, and

international organizations, NGOs, trade unions and employers' organizations.

Participation in international cooperation to fight trafficking and other forced labour
outcomes of migration is essential. The problem of forced labour outcomes of migration cannot be
tackled at one point only: countries of origin and destination, as well as of transit, must work

together in order to fight trafficking and the forced labour outcomes of migration.
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ORISSA HIGH COURT
Dhanurjaya Putel And Anr. vs State Of Orissa
on 21 August, 2002

i
Equivalent citations: 2002 II OLR 412

Author: P Tripathy Bench: P Tripathy

JUDGMENT PXK. Tripathy, J.

1.Both the petitioners are the accused persons in G. R. Case No. 94 of 1998 of the Court
of J, M. F. C, Kantabanji. In that case learned Magistrate took cognizance of the offence
under Section 367,LP.C. read with Section 25 of the Inter-State Migrant Workmen
(Regulation of Employment and Condition of Services) Act, 1979 (in short 'the Act
1979"). Petitioners moved an application in the Court below to recall that order of
cognizance on the ground of absence of prima, facie case. That application having been
rejected by learned JM.F.C. as per the impugned order dated 21.3.2001 petitioners have
moved this application under Section 482, Cr.P.C.

2. At the stage of argument, Mr. D. P. Dhal, learned counsel for the petitioner has
confined his prayer to .quash the order of cognizance with respect to the offences
under Section 367,1.P.C. He argues that though the offence under Section 25 of the Act,
1979 is also not absolutely made out but there being ah arguable point, petitioners shall
raise such issue in the trial Court at the time of trial. He argues that so far as the offence
under Section 367,1.P.C. is concerned, a case of kidnapping or abduction for slavery
having not been made out from the statements of the victims, therefore, cognizance of
the offence under Section 367,1.P.C. is legally not sustainable. Mr. Aswini Kumar
Mishra, learned Standing Counsel on the other hand counters that argument by arguing
that the terms 'slave' and 'slavery' having not been defined in the Penal Code, the
dictionary meaning has to be followed and even if the prosecution allegation does not
amount to using the victims as slaves as per the meaning attributed to the same in the
Abolition of Slavery Act, then also the dictionary meaning makes it arguable whether the
alleged conduct of the petitioners in inducing and abducting the labourers outside the

State for exploitation with no right and liberty amounts to slavery and therefore, while
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in seisin of the matter under Section 482, Cr.P.C. the prosecution case should not be

throttled at its threshold with respect to the offence under Section 367,1.P.C.
3. Position of law is well settled that an order of cognizance is subject to interference by

superior Courts when it finds lack of prima facie case to constitute the ingredients of the
offence complained of or any other offence punishable under law. In other words, if the
allegations available from the evidence collectedr during investigation does not make out
a prima facie case satisﬁ;ing the ingredients of any of the offences complained of or
otherwise, then the order of cognizance with respect to such particular offence can be
interfered with by the superior Court. On the other hand, if prima facie materials are
there or the point is debatable as to whether a particular fact constitute an offence or not
and that will be dependent on collection of evidence at the time of trial, then in such
case the order of cognizance is not to be interfered with. Keeping in view that settled

position of law, this Court has to analyse and adjudicate the contention ofthe parties.

4. Section 367,1.P.C. provides for punishment for offence of kidnapping or abducting mn
order to subject the person to grievous hurt, slavery or for satisfying unnatural lust of
any person. The act done facilitating that purpose or knowing it likely that the act done
will tend to subjégt the victims for such purposes then the offence under Section
367,1.P.C. is said to have been committed. Admittedly, in this case the issue between the
parties is relating to abduction of the laborers for the purpose of exploitations on
payment of meagre amount and without providing them any right or remedy in that
respect. Section 370,1.P.C. provides punishment for buying or disposing of any person
as a slave and Section 371,1.P.C. provides punishment in case of habitual dealings in

slaves.

5. The term 'abduction has been defined in Section 362,1.P.C. and it reads as hereunder "362.
Abduction - Whoever by force compels, or by any deceitful means induces, any person to go from

any place, is said to abduct that person."

Interpreting the said provision while learned counsel for the petitioners argues that by making
payment of advance money to the, labourers, i.e. the victims and taking them to another State for
employment and realising the advance money from such amount earned through such labourers

does not qualify to the term abduction, i.e., employment by adopting deceitful means with
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inducement and therefore, the offence under Section 367,1.P.C. isnot made out. Learned Standing
Counsel, on the other hand, states that the victims being penniless persons, taking advantage of

that situation petitioners madepayment of good amount of Rs, 4,500/- or such sum to each of the

victims with an inducement to go outside the State and to work by making 1500 bricks per day on

payment of Rs. 30/~ till the date of repayment of the advance amount and thereafter @ Rs. 30/- for
making 1000 bricks per day makes it clear that the ingredients of inducement with the purpose of
abduction for slavery is clearly made out and petitioners should not get rid of the trial of such
offence on the pretext that such conduct of the petitioners may be inhuman or cruel or torturous but

does notamount to utilising the victims as slaves.

6. On a careful consideration of the aforesaid argument and analysis of the provision in
Section 362,1.P.C. this Court finds that provision of law relating to abduction is made out if it is
proved on record that there was inducement in one form or other to go from any place and in that
respect a deceitful means is applied, i.e., the mode of compulsion with deceitful means. "Deceit'
means cheating or misleading and one of the ingredients of cheating, as in Section 415,1.P.C. 18
intentionally inducing a person so deceived to do or omit to do anything which he would not do or
omit if he were not so decehi‘ved‘, and which act or omission causes or is likely to cause damage or
harm to that person in bodj}:mind, reputation or property. Therefore, when prosecution allegation
is to the effect that the victims were induced to leave for another State and asked to prepare 1500
bricks per day on a fixed payment of Rs. 30/- till adjustment of the advance amount paid to them by
the petitioners and thereafter to prepare 1000 bricks per day by taking a labour charge of Rs. 30/-a
factual finding has to be recorded what is the amount of labour required for a person to prepare

1000 bricks or 1500 bricks per day and what could have been the proper or adequate wage for that

~ amount of labour. On the face of the allegation it appears that it may not be humanly possible, for a

single person to prepare 1000 bricks or 1500 bricks by devoting a legitimate eight working hours a
day for which, according to the Minimum Wages Act he has to receive a payment of not less than
Rs. 50/- This observation is on the basis of common experience and it is subject to variation
according to the evidence of the witnesses. The aforesaid inference is plausible and therefore it is
made for the sake of discussion only to show that it is not a case of absence of deception, as argued
by the petitioners. Exploitations in certain form, as in the present case, may also amount to

deception and therefore, for the purpose of prima facie appreciation of the prosecution case the

term 'deceitful meahs] has been made. In other words, as per the above noted allegation when the
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inducement is made by making payment of money in advance to a needy person and exploiting
him in the aforesaid manner with the thrust of compulsion to leave his home and to go outside the
State in the alleged manner for making bricks, this Court finds that a prima facie case for
abduction, as defined in Section 362,1.P.C. is made out.

7. The aforesaid finding does not relieve this Court of the duty to find out whether
existence of a prima facie case of abduction is sufficient to maintain the order of
cognizance with respect to offence under Section 367,1.P.C. inasmuch as mere
abduction is not punishable under Section 367,1.P.C., but the act of abduction with the
purpose and intention to do slavery (in the present context) is punishable under Section
367,1.P.C.

8. It is the admitted position that Indian Penal Code does not define the term 'Slave' or
'Slavery'. As noted above. Sections 370 and 371,1.P.C. also refer to such terms
besides Section 367, A good amount of labour was put by learned Counsel appearing for
both the parties to find out an acceptable meaning to the said term with reference to the
context and they admit that except the dictionary meaning they have no other source in
that respect. Learned counsel for the petitioner in his written note of submission has
quoted the term from different dictionaries. Learned Standing Counsel as well has done
the needful by referring to the Chambers and Oxford Dictionaries. For a better

reference, the dictionary meanings are quoted as hereunder :

It appears from all the aforesaid meaning attributed to the term 'slave' and 'slavery' that deprivation
of the freedom of movement and right of expression with respect to person or property can be
connote as the meaning to the term 'slave' or 'slavery'. In this case as per the prosecution allegation
when a person is allowed to put a labour of about 18 hours a day for a paltry sum of Rs. 30/- may be
with the assistance of his family members and yet he shall not have the freedom of expressing his
grievance against the exploitation and meagre payment, this Court finds no better example of
satisfying the requirement of the term 'slavery' in the context of the present day scenario and the
prevailing law. Therefore, the allegation available from the Case Diary makes out a prima facie

case satisfying the requirement of the terms' 'slave' and 'slavery' too.

9. Learned counsel for the petitioners without being hopeless on the aforesaid position argues that
when the alleged offence is punishable under Section 25 of the Act 1979 and the statement and
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object in the Bonded Labour System (Abolition Act) 1976 (in short 'the Act 1976) also brings the
alleged offence under its fold, therefore charge for the offence under Section 3671s not necessary.
Section 25 of the Act 1979 provides punishment on contravention of provisions regarding
employment of Inter-State Migrant Workmen Relevant portion from the Statement of Objects and

Reasons of the Act, 1976, which learned counsel for the petitioners refers to reads as hereunder :

"There still exists in different par‘t's of the country a system of usury under which the debtor or his
defendants or dependants have to work for the creditor without reasonable wages or with no wages
in order to extinguish the debt. At times, several generations work under bondage for the
repayment of a paltry sum which had been taken by some remote ancestor. The interest rats _.are
exhorbitant and such bondage cannot be interpreted as the result of any legitimate contract or
agreement. The system implies the infringement of the basic human rights and destruction of the
dignity of human labour.” |

It is interesting to hear such an argument but not to be swayed away by that in view of the fact that a
crime committed has several facet and each aspect may be punishable by different provisions of
law, and the act conjointly may be punishable by another law. Therefore, at the stage of taking
cognizance the Court cariniot go on adopting the principle of exclusion but it has to adopt the
principle of inclusion to take into gammut all the possible offences which are made out on prima
facie appreciation of materials on record. Under such circumstances, even if the aforesaid Act,
1979 and 1976 take care of some aspect of the complained act yet that facade does not render non-
existence of a prima facie case for the offence punishable under Section 367, PC. Thus__, that
argument of the petitioners is also not accepted.

10. What has been argued by the petitioners, that has been discussed just to adjudicate

the dispute with respect to whether the order of cognizance under Section 367,1.P.C. is
liable to be interfered with at its threshold of the criminal proceeding. Therefore, the
above discussions shall have no bearing at the stage of trial of the case unless there will
be adequate evidence on record to substantiate the charge. In other words, trial Court is
not to be totally guided by this finding while deciding the case but that Court shall

decide the case on the basis of evidence on record and the provision of law.

I1,In the result, the application under Section 482, Cr.P.C. stands dismissed. Send a
copy of'this order along with the LCR to the Court below. :
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CAUSES OF LABOUR MIGRATION

Venketswar Patnaik

There is a vertical shift of labour force from rural to labour deficient urban areas due to lack of
sustainable livelihood options & surplus labour in the native villages of labourers during the lean
period after harvesting of kharif paddy. Embroiled in the debt burden emerged out of usurious
intrest rates charged by the exploitative money lenders and allured by an offer of lumpsum
advances by the middlemen before proceeding to the workplace push the labourers to leave their
native places. Migration in odisha is mostly seasonal and the labourers move into cities in the
period of hardship and return back to their native villages to resume their traditional occupation of

cultivation. The major causes of migration are evinced below.

CAUSES OF MIGRATION:

Repayment of loan:

Farmers generally continue in debt either due to low yield from crops or to fulfill their multiplicity
of wants. The financial institutions do not lend money to the farmers as most of them do not have
ownership deed. Further, piling up of the non-performing assets of these institutions prohibit them
from giving loan to cultivators. Consequently, the farmers fall back upon the money benders, who
charge high rates of interest and push them in debt trap. The debt ridden farmers therefore prefer

migration to redeem their loan.

Natural calamities:

Uncertain and truant rainfall followed by floods devour houses and inundate water in the crop
fields. Crops are thus damaged and if saved, the yield is meager. Moreover, cyclone & floods
spring up drought and people grapple with its consequential woes. The ingress of these natural
calamities into human habitats cause devastation of assets and distruction of crops. The people
therefore become helpless and without finding any alternative, choose migration as the source of

support to earn income.
Enticement of lumpsum cash advances:

The advances offered by the contractors or the agents are the centre of attraction for the labourers
to repay the loan taken by them. The amount of advances generally vary from Rs 5,000 to Rs
10,000 and even more depending on the bargaining strength of the migrants. While these advances
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paid before proceeding to the workplace is an allurement to the migrants, it simultaneously
provides a scope to the labour contractors in imposing a control over the labourers receiving such
advances. They therefore pave the way for the bondage of labour. In case of family migration,
children moving along with migrants are compatible to the designed work of brick making due to
their small hands &light bodies to walk over semi-dried bricks to flip them and prepare falls of
mud in the process of brick manufacture. The gullible poor families therefore after taking
advances prior to a journey to the'workplace fall in the grip of labour contractors who are unseen
after leaving the migrants at work place without following any of the labour enactments.

Freedom in movements as envisaged in the constitution:

The labourers are free to move in India from one place to another, one state to other states and even
to out side the country with some regulations. These movements are possible due to well
developed communication system. Further, the constitution of Indian provides the provisions of
freedom in movement of Indian citizens inside the country. Whenever migration is legally
permissible inside the country and outside the country, though with certain stipulatory conditions
for migration from one country to other, the labourers are free to move from one place to another.
But the problem emerges when the migrant labourers are tortured and harassed in other states. The
labour enactments are the only weapons to protect them.

Lack of opportunity to engage all the members of a family within the socitey:

In certain activities like brick kilns, all the members of family including school going children are
engaged in its process of manufacture & thereby they earn more wages. Moreover, advances are
received on the basis of labour contributed by all the members. The migrants therefore, prefer the
utility in other place, where there is scope for engaging the whole family. It is comparatively better
than that of the present locations in which one or two members are employed.

Lack of regular employment for the whole year:

There is no stable and regular employment in the locality for the labourers throughout the year.
Agriculture the provides engagement for 5 to 6 months. Hence there is lack of adequate work in the
lean season. In that case the labourers search jobs elsewhere to eke out a living. They need finance to

geia gﬁ




(SERE)

~ PRABASI SHRAMIK

meet the expenses pertaining to household expenditure, to keep in line with traditional age-old
observance of festivals and the accumulated recurring debts & its interest. They therefore have to
choose between survival and starvation since an element of compulsion sets in to earn livelihood. For
him the benefits of migration outweigh the risk involved since he aspires for surplus & savings.

Higher wages due to compatible skill for activities:

Whenever the wages are higher in other places as compared to the prevailing rates in the
surrounding place of his residence, he prefers to migrate to the place where he gets such
comparatively higher wages. It is more so in case of specialized skilled labourers who settle in
their choiceable entrepreneurial activities or any manufacture. As for example, in the brick
making units the employer needs a specialized and experienced workforce and the migrants, on
the other hand in search of such gainful employment prepared to accept such skilled assignments
for higher wages. Such other activities preferred by the worker & employer are construction
project, harvesting etc.

The migrants have no trade unions to safeguard their rights since they are scattered in different
place. As a matter of fact, they have no bargaining strength to claim both real & nominal wages as
per skilled performances. They simply depend on the employer or the manager and his decision is
bound to be accepted by the migrant.

PROBLEMS OF MIGRATION:
Lack of trade union:

There is no restriction for movements both inside the state and its outside as permissible in Indian
constitution. But the problem emerges only when the migrant labourer is roped in exploitation,
torture & harassment at work places in other states being unprotected by the enactments.

Even though migrant worker is not a bonded labourer, certain elements of bondage is inflicted on
him. The labourers are allured to leave their native place to work in other states with a
contemplation that they will get higher wages but the oral agreement made by the agent is not
honoured by the employer at the new place which is the root cause for torture and harassments.

The studies so far made and the information from media from time to time reveals the following
problems of interstate migration.
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I-: The workmen are deprived of statutory benefits like minimum wages, health facilities
and health insurance, overtime allowance, bonus, leave facilities, safety, welfare,
compensation for injury and death etc.

[I-: Theworkers attend long hours ofhazardous work in a polluted environment.

III-:  Accommodation, safe drinking water & sanitary latrines are not made available to the
workmen. The labourers therefore desicate in the open fields.

IV-:  Displacement allowance is not paid to the workmen at the time of recruitment. The
lumpsum advances given to the labourers are deducted from the wages.

V-1 Although travelling expenses are paid to join the work, no fare is paid for the return
journey.

VI-: Incase of migration with family, school going children are also engaged in work foregoing
education.

VII-: The workmen have no trade union due to their scattered habitations & settlements in
different places & as such, their bargaining strength is also weak. They, therefore bound to
actas per the will & whim of the employer.

VIII-: Whenever a workman moves to other state not knowing its language poses a problem. He

cannot present his grievances properly & effectively either in the grievance cell or in a
police enquiry at the dwelling place of slum settlement.

VI-:  Ignorance ofrights of the workmen is another cause for the sufferings. Due to unawareness
ofthe rights, the labourers cannot claim their facilities as provided in the enactments.

SUGGESTIONS-:

To eradicate the problems faced by the migrants, the following measures are suggested.

I-:  Awareness programmers pertaining to the rights of workmen in the form of campaigns and
even door to door visit Campaigns may be undertaken so that the bargaining strength of
workers will be increased.




II-:

ITI-:

IV-:

VII-:

The host state should make all arrangements to ensure that the workmen are to get facilities
as per the provisions under Act.

The state of origin should see that all the workmen are drafted through the licensed
contractors. i

Government in sender state should make all provisions to visit the recipient states as and
when required to ensure the welfare of their labourers at work place.

The central trade unions need to take pains in organizing labour unions at different places
of work to enable the workmen to fight for their rights since the local trade unions do not
takeintrest in forming trade unions for the migrants as they are out siders.

A large number of hostels for children of the migratory families need to be established to
enable them to read in schools or else these children will follow with families & work with
their parents. The hostels have been already been constructed by the Government & the
scheme is being. accelerated. However, its number should be adequate enough to
accommodate.such children.

Meetings should be organized between the state of origin and the recipient states to
chalk out programmers to regulate and control the problems emerged out of inter-state
migration of labouress & the proceedings of the meeting should the strictly adhered and
followed up.

Canal Road, Near Laxmisagar, Bhubaneswar

Mob : 9861018904
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NEED FOR A HUMANE APPROCH TO TACKLE THE
PROBLEMS OF MIGRANT LABOURERS

Susanta Dash
Advocate

People migrated from place to place in search of their livelihood and in their pursuit to
work; they encountered many problems at the work place. Problems related to their
accommodations, food, health and also related to the work condition. So there is a need for
machinery that could aid the cause of these poor workers and solve their problems. The
Government of India made an enactment in 1979 in the name of “Inter-state Migrant Workmen
(Regulation of Employment and Conditions of Service) Act 1979”. This act deals with the
employment of inter-State migrant workmen and provides for their conditions of service and for
matters connected therewith such as contractors must pay timely wages equal or higher than the
minimum wage, provide suitable residential accommodation, prescribed medical facilities,
protective clothing, notify.accidents and causalities to specified Authorities. The Act provides
right to raise Industrial Disputes in the provincial jurisdiction where they work or in their home
province. The Act sets penalties including imprisonment for non-compliance.

But at the same time, the act provides an escape route to principal employers if they can
show that the transgressions were committed without their actual knowledge or someone else is
responsible for the alleged offence. Needless to say, that the Act remained only on the paper. The
record of prosecutions on this act or any industrial dispute settlement arising out of inter-state
migrant workmen is almost zero. The question still lies before all of us that “is this law sufficient
to deal with problems of migrant workers working at various states and how far it has been able to
tackle the problems faced by the migrant workers”?.

The laws are made for the betterment of the Migrant Workers but somewhere or the other
we lack the implementation of these laws and lots of loop holes cripple the laws to a great extent.
The entire set of laws that are made with a view to somehow tackle the Unlawful practices that are
growing day by day. The following steps required to be taken to make the enforcement of law
more effective and more particularly a humane approach required to be taken to combat the
situation.




)

2)

3)

4)

5)

6)

7)

8)
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The Government should encourage the NGOs and Trade Unions and should increase
sanction of grant-in-aids from time to time to identify the areas/pockets prone to migration
and collect informations by visiting to the doors of the Migrated labour and to encourage
them to start the ways to enlighten them about their rights and to raise their voice against the
unjust if any done by the recruiters or contractors or employers. The work of NGOs and the
Trade Unions should be monitored at district level from time to time by the District
Magistrate and Labour authorities.

Trade unions with their organizational structures, organizing skills can take on the
employers

To provide facilities for the improvement of their basic needs, food, clothing and shelter
and health amenities.

There is a need to build confidence on the migrant workers that someone is caring for them
for their uplifting and betterment. To make them feel that they are not downtrodden but
their active role is needed for the building of Nation.

To ensure them for social and economic security in the cases of causalities mis-happening.
Regular inspections at the vulnerable areas / blocks of districts of Western and Coastal
Odisha by appointing more labour inspectors at the Block level should be made to keep
strict vigil over the movement of the distress migration.

The government should implement more restrictions and policies re garding in migration of
workers. A special plan to register the migrant workers at the Panchayat level should be

made and a policy should be made to empower the Panchayats to issue license under the
ISMW Act.

The government should identify vulnerable areas of different district of our state more
particularly the western Odisha / coastal Odisha and natural disaster prone areas so that the
workers can be provided 150 days work throughout a year under MGNREGA scheme.

The left behind families of migrant workers should be identified at the Panchayat, Block
and District level and they should be provided with subsidized food components under
different government schemes and their family should be provided with medical care under

RSBY and their children should be provided with educational benefits under Sarva Sikhya
Abbhiyan.
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9)  Inclusion of migrant workers for providing benefits under the Building and Other
Constructions workers Act is a welcome step taken by the Odisha Govt.

10)  Effective Co-ordination between sending and receiving state of migrant workers will help
reducing the plight of migrant workers.

S

11)  Organizing sensitizing programmes for migrant workers and the Contractors at frequent
‘intervals at the vulnerable areas of different district to aware them of their rights and the
procedure to avail them.

Cases of inter-state migrant workers being kept as hostage, torture of migrants and assault
on migrant workers are making the headlines of newspapers very frequently. Still much more need
to be done for the wellbeing of the migrant workers.

Last but not the least, is that there should be a change of mindset of the local recruiters and
' contractors who are sending the migrant workers to different outside states. It is highly essential to
prevent abuses on the migrant workers. The Contractors should come forward to comply the
statutory provisions under the ISMW Act and should say 'NO' to the shortcut methods of supplying
the labourers without having proper documentation and without proper work order from the |
Principal employers. It is high time that they should realise the fact that above all they are |

answerable to God for their acts. |
I
|
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