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PROBLEMS AND CHALLENGES FACED BY THE EMIGRANT
WORKERS IN THE MIDDLE EAST

he present chapter in continuation

with the previous one, deals with

the problems and challenges faced
by the socially excluded emigrants in the
Middle East countries parficularly in the
Gulf region. The Indian workers in the Gulf
constitute about 5 million of the estimated
25 million of the total Indian Diaspora.
According to the Ministry of Overseas
Indian Affairs government of India,
majority of them are in UAE, Kuwait and
Saudi Arabia. The temporary workers'
community in the Gulf countries mainly
comprises of people from all Indian states,
particularly from Kerala and Andhra
Pradesh, Punjab, Rajasthan, Bihar and Uttar
Pradesh etc. (MOIA, 2008). Large numbers
of them who have emigrated to Gulf
countries have suffered untold miseries.
Hundreds of Gulf sufferers who got cheated
either in the hands of travel agents or by the

~ employers in the Gulf or by the natives of

host countries, have returned back to their
motherlands. Thus there is a need to identify
and address the problems of Gulf sufferers
particular the problems related to their
human and civil rights.

The Indian emigration to the Middle East
is a topic which has received the attention
of economists, sociologists and
demographers from the last few decades.
Most of the studies (Prakash, 1978, Mathew
and Nair, 1978, Kurien, 1979,
Radhakrishnan and Ibrahim, 1981) dealt
mainly with the profiles and socioeconomic

backgrounds of emigration, processes of
emigration, economic and social impacts of
remittances and issues and problems of
return emigrants from the southern state
Kerala and some of them studied the impact
of Gulf migration on society especially the
impact of male emigration on women and
family from Kerala (Gulati, 1983, 1987,
1993, Sekhar, 1993) and (Bahdwar, 2011)
from Punjab. The economic impacts of Gulf
emigration on the country of origin country
have been studied by some of the economists
and demographers from Kerala (Nair, 1989,
Thomas, 1993, Prakash, 1998a, 1998b,
Zachariah, Mathew and Rajan, 2001). All
these studies have neglected two aspects of
Gulf emigration. First, these studies have
only focused on the emigration from one
state that is Kerala, the largest supplier of
workers to the Middle East from India and
attention has not been given to the other
states of the country. Secondly, although
these studies provide rich information about
the issues of emigration from India to the
Gulf countries, particularly from Kerala
based on primary information collected
from emigrant households, but we do not
have much information about the labour
market situation, the employment, wages,
working conditions of emigrants, and their
various problems and hardships which
emigrants face in the Middle East countries.
This is the context in which the present
chapter has been planned in this study.

To understand the problems of the
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emigrant workers, the present chapter has
been divided into two parts. The first part
deals with the problems of illegal or
irregular workers working in the Middle
East. Whereas the second highlights the
problems and hardships of regular workers.
The division of this chapter into two parts
have been done because the, problems and
working condition of illegal and legal
workers are different from each other.

5.1 Irregular Workers in the Middle East

Let us start with the first category of the
illegal workers. According to Birks and
Sinclair (1999), one of the highest
concentrations of foreign labour in the
world can be found in the six Gulf States,
namely Bahrain, Kuwait, Oman, Qatar,
Saudi Arabia and the United Arab Emirates
(UAE). With only 0.4 per cent of the world
population they host 13 per cent of the
world wide labour migrant population. In
1990, the number of the emigrant workers
in the six countries accounted for about 7.8
million people out of a total population of
19 million (Evans and Papps, 1999). A large
number of illegal workers also resides in the
Gulf countries.

A large number of scholars have defined
the illegal workers. The ILO (1999) has
defined illegal worker as a person who has
not been granted an authorization of the
state on whose territory he or she is present
that is required by law in respect of entry,
stay or employment, or who has failed to
comply with the conditions to which his or
her entry, stay or employment is subject.
According to Shah (2009), “the term,
‘irregular migration’ is preferable to terms
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such as ‘illegal” migration and
‘“undocumented” migration. Several terms
are currently used in the literature to refer
to the status of emigrants who enter
countries on an irregular or unlawful basis:
illegal, clandestine, undocumented or
irregular. She quoted the wordings of Elie
Wiesel, the Nobel Peace Prize winner, who
once stated that a human being cannot be
illegal. The term “illegal’ is a negative term,
which ignores the contributions made by the
emigrant workers to the host economy. It
seems to put the blame squarely on the
emigrant worker forgetting illegal roles of
others, whereas in a number of cases, the
migrant may simply be a victim only forced
into an irregular situation by traffickers and
recruitment agents. Behind so-called illegal
emigrant workers, there are always illegal
local employers and/or intermediaries. A
preferred term, which can accommodate
various diverse situations, is ‘“irregular
migration’.

On the other hand, Gosh (1998) believed
that in the discussion on irregular migrants,
it is important to note that a person is not
simply being irregular by the very act of
being. Rather a person is made illegal by
altering laws and regulations of the country
of origin and destination. In regions where
there is no legal restriction on the movement
of people, the issue of irregular migration
barely comes up.

According to Gosh (1998) irregular
emigrants can be distinguished along two
categories. First, poverty, unemployment
and economic hardship serve as the
principal push factors for survival




migration. Second, lack of opportunities to
enhance economic welfare is a pull factor
for opportunity-seeking migration. The
distinction of irregular emigrants into two
categories is an important analytical tool to
directly focus on the different circumstances
and motivations that cause these two types
of movements. He further states that
opportunity-seeking migrants are more
cautious about potential risks and rewards
of irregular migration, and are more willing
to stay in the country of origin if the risk and
punishment of migrating is too high.
Survival migrants, however, are more
driven by economic despair and risks of
punishment and discomfort are less likely
to keep them from moving. Furthermore,
they are more likely to accept almost any
job in the destination country.

It is, therefore, not surprising that most
of the irregular survival migrants can be
found in low skilled, low wage jobs. Poverty
and unemployment are generally more
important causes for irregular emigration
instead of the search for better

- opportunities. There may also be a

mismatch between the level of labour
demand and the opportunities offered by the
receiving country for legal entry. According
to Gosh (1998) it is almost impossible to
restrain migrants to come if there is a
significant demand for labour unless the
punishment for illegal entry and the
employer sanction are exceptionally high.
This mismatch can be called the demand
pull in destination countries.

The Illegal workers run the risk of unfair
exploitation and human rights violations.

Since their employment is illegal, neither
they nor their employers notify the
authorities that they are working. This
means that it is virtually impossible to keep
track of them, or afford them any protection.
Moreover, many of these illegal workers are
at the mercy of underground brokers who
find them jobs and dictate their terms of
employment. This leaves them exposed to a
variety of potential abuses, including
restrictions of their freedom of movement,
violation of their contracts, and
embezzlement of their wages etc. These
workers are vulnerable because of their
illegal status, and their ability to make
complaints about unfair treatment is further
limited by their lack of knowledge about
their host country and their inability to
speak the local language (International
Labour Organization, 2002)

According to Kapiszewski (2001) the
Middle Eastern countries use this term
illegal immigrants for different kinds of
workers. They use the term for over-stayers
on a tourist visa and engaged in work,
students engaged in employment, trainees
overstaying their visas, regular migrants
continuing beyond the contract period,
especially regular migrants running away
from their designated employer before
expiry of contract. Three categories of the
illegal emigrants exist in the Middle East.
The first category contains people who were
illegally smuggled into the country, for
example, in UAE most of the illegal entries
take place in the remote mountain region
of the east coast of the country where people
arrive by boat from Iran, Pakistan or India
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and disembark at night. From there, those
people find their way with the help of the
people of their own nationality, but even
from the nationals to some remote farms or
the cities on the west coast of the country
where most of the work can be found. The
UAE government undertook steps to curb
these kinds of entries by issuing a decree in
the mid-1990s that ordered all owners of
fishing boats to be nationals (Kapiszewski,
2001). The second, category contains of
people who entered the country on false
passports or documents. This could be
someone else’s passport or a new faked one.
Indianillegal emigrants in the Middle East
are rarely come under these two categories.
The third and last category of irregular
emigrants is of those emigrants who have

overstayed their visa for different reasons
(Shah, 2009)

During the fieldwork it has been observed
that there are eight reasons by which
Punjabi workers became illegal in the host
countries of the Middle East. First, they
overstayed their original visa term and have
been unable to extend it or renew it. Second,
emigrant entered the country on a visitor
or tourist visa and started working without
proper documents or getting work permit.
Third, they changed employer without
proper authorization or resigned from the
job (changing employment without consent
of original sponsor and the authorities is
illegal).

Fourth, they were unable to regulate
their status or simply leave the country
since their employers did not give back their
passports. It is common practice in many

Middle East countries that employers
confiscate the worker’s passport for as long
as the worker stays in the county. Without
passport and the approval of their sponsor,
emigrants cannot obtain the exit visa to
leave the country. Fifth, they finished their
contracts but were unable to leave the
country as their employers did not provide
them with the return ticket which they were
unable to buy themselves. Sixth, they left
their sponsors when they were not paid the
salaries or delay in getting salaries or when
they were forced to work for longer hours
than the labour law allows. Seven, they
changed their place of work as a result of
the actions of their sponsors who, facing
economic difficulties, instead of repatriating
their employees, forced them to look for
another job (both to avoid paying the cost
of a worker returning home and also
because they were unable to legalize the
transfer of their sponsorships). Eight, some
more ambitious emigrants leave their
companies because they can earn more
outside than they earn in the company.

In the present study the term irregular
workers has been used for two types of
emigrants. First, who have overstayed their
visa for different reasons, they have come
legally in the host country through work
contract but due to different reasons they
have to leave their company and have to work
illegally in the Middle East. Second, who
entered the country on visit or tourist visa and
started working without proper documents or
getting work permit. A large proportion of all
irregular emigrants in the GCC countries
belong to the first category (Shah, 2009)
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5.2  Estimated Number of Irregular
Emigrants in the GCC

No firm estimate of the total number of
irregular emigrants in the GCC countries is
available. Reliable public use data on the
numbers of irregular emigrants are almost
nonexistent. No routine publication is
available within the sending or receiving
countries on the extent of the problem.
Kapiszewski (2001) contends that irregular
emigration has constituted a substantial
proportion of all labour movements to the
Gulf countries since the beginning of the oil
era. He estimates that in recent years, illegal
immigrants in each GCC country made up
at least 10 per cent of the total population
or 15 per cent of the workforce. Based
largely on newspaper reports, he estimated
the number of irregular emigrants during
the late 1990s in all the GCC countries, and
found the highest number to be in Saudi
Arabia i.e. 7,00,000'(See Table 5.1). During
the initial phase, the GCC countries did not
take much action to curb irregular
migration even though the rulers were
aware of the practice and probably of the
scale, perhaps because they needed large
numbers of workers for their development.
Thus, the presence of irregular workers was
tolerated since it was beneficial for the
economy and was very profitable for
employers and middlemen (Kapiszewski,
2001). Beginning in the mid-1990s, however,
several concrete steps at reducing the
number of non-nationals were taken,
including serious attempts to curb the
irregular entry and stay (Shah, 2009).
According to a representative of the
Ministry of Overseas Indian Affairs in India,
it was recently reported that the Gulf States

deported 81,000 Indians in 2007, about half

of them were deported from the UAE and
Saudi Arabia while 8,234 from Kuwait
(ibid). The government of UAE announced
a general amnesty scheme for three months
June to September 2007 which were later
extended up to November 2, 2007 calling all
the persons who are staying illegally in the
UAE either to leave the country or amend
their status, if they wished to continue to
work in UAE. About 70,000 Indian workers
who were staying illegally benefited from
the amnesty have either left the country or
legalized their status with proper
documents (MOIA, 2007-08). In Bahrain, it
is estimated that despite the government’s
action towards regularizing the migrant
workforce, about 60,000 unauthorized
migrant workers were still present in the
country in April 2008.(ibid).
Table 5.1
Year wise Estimate of Irregular
Emigrants in GCC Countries

Country Year Estimated
irregular
Emigrants
Bahrain 1997 8,300
Kuwait 1979/80, | (a)100,000.
1997 15, 000 (a)
Oman 1998 40,000
Qatar (b) 1997 -98 100,000
Saudi Arabia 1997 700,000
UAE Early 1990 300,000

Source: Shah (2009)

Note: (a) Illegally employed Filipino
housemaids.
5.3 Reasons for Irregular Status

As it has been mentioned earlier, in the
Middle East there are various categories of
irregular workers who have violated the
rules of the host governments and working




IS
f
e

Ilag

" Prabasi Shramika

illegally. But in the present study Punjabi
workers who were working illegally in the
host countries and about whom information
has been provided by the other respondents
were illegal because of one reason that is
they overstayed their visa for different
reasons and left their companies and camps
and started working illegally without
informing the authorities arid without the
consent of their employers. They have
neither use any illegal means for emigration
nor smuggled through any illegal way. They
had emigrated legally by getting work
permit and from the host government or
sponsorship from the employers. But when
they returned back they were illegal and
blacklisted by the host governments for
further re-emigration to any of the member
country of GCC.

In this study among 300 respondents only
34 (11.33 per cent) were working illegally
in the Middle East countries. Therefore for
proper authenticate information additional
information about working conditions,
exploitation of irregular workers has been
collecting from the regular emigrants.

Now a question would come in the mind
of the reader of this chapter that if an
emigrant emigrated as a regular worker why
he became irregular. A number of reasons
are responsible for this change. Table 5.2
highlights the reasons of the irregular status
of Punjabi emigrants working in the Middle
East. The majority of the respondents (66.33

per cent) reported that workers leave their
companies because their companies do not
pay their salaries or generally they are low
paid and sometimes leave the company
because of poor accommodation and poor
quality of mess food. Some emigrants who
were working illegally in the Middle East
reported that the travel agents promised jobs,
good accommodation facilities and
handsome salaries to them before their
emigration but when they reached in the
Middle East they were offered poor salaries
and with poor accommodation facilities in
the labour camps. They have paid significant
sums of money for working visas or work
contracts. However, by the time of arrival in
the Gulf States these promises proved to be
false, and the often deeply indebted Punjabi
emigrants have no other option than to leave
the company or work for local sponsors under
often highly exploitative conditions. They
had to sign a contract often in Arabic or
English languages that they could not
understand. Gardner (2011) also found that
“many emigrants reported that they arrived
in the Gulf and discovered that they will be
required to work a job different from the one
they were contractually promised in the
sending country: men who were promised
jobs as supervisors, for example, find
themselves working as supervised “tea
boys”, or men who were promised jobs as
drivers are sent to work on a construction
site”.

Table 5.2
Respondent’s Views Regarding Why People Work Illegally in the Middle East

Reasons for Irregular status 5.B.S Nagar Jalandhar | Kapurthala| Hoshiarpur| Total
in the Middle East

Company does not pay good salary 23 (30.66) 27 (36) 31 (41.33) 27 (36) 108 (36)
Low salary and poor accommodation | 24 (32) 22 (29.33) 21 (28) 33 (44)  [100 (33.33)
and poor quality of food

Work without salary 03 (4) 02 (2.66) 03 (4) 01 (1.33) 09 (9)




Reasons for Irregular status S.B.S Nagar Jalandhar| Kapurthala | Hoshiarpur | Total
in the Middle East

The companies do not give overtime 06 (8) 09 (12) 01 (1.33) 00 (00) 16 (5.33)
or pay money for overtime

Failed to renew work permit 02 (2.66) 00 (00) 00 (00) 00 (00) 02 (0.66)
Working under contractors 10 (13.33) 06 (8) 05 (6.66) 04 (5.33) 25 (8.33
Good income outside the company 02 (2.66) 02 (2.66) 02 (2.66) 00 (00) 06 (2)
If condition of workpermit are

different then actual 05 (6.66) 07 (9.33) 06 (8) 05 (6.66) 23 (7.66)
[f there is no work in the company 00 (00) 00 (00) 04 (5.33) 01 (1.33) 05 (1.66)
If workers are medically unfit

and cannot get work permit

they start working illegally 00(00) 00 (00) 02 (2.66) 04 (5.33) 06 (2)
Total 75 (100) 75(100) 75 (100) 75 (100) 300 (100)

Figures in parentheses are column wise percentage

5.4. Rights and Benefits of Irregular workers: A Threat to Human Rights

The irregular workers face a number of
problems in the all the Middle Eastern
countries. They are living in abusive
working conditions, paid low salaries, no
medical facilities etc. A large number of
them are forced to live in the semi-slave
conditions (Jain, 2005). According to the
Human Rights Watch (2003) there are cases
where exit visas were arbitrarily withheld
which place the migrant in a situation of
forced labour. In all of the GCC countries
they do not have any social and human
rights which is the main cause of their
slavery conditions. The International
Labour Migration Survey (2003) has given
country wise details of the rights and
benefits of regular and irregular workers in
six Gulf countries of the Middle East which
are expressed through the different policies
and laws of these countries. Table 5.3 shows
that irregular workers inalmost all the GCC
countries do not have civil and human
rights. Their condition is worse in the four
countries namely Kuwait, Qatar, Oman and
in Saudi Arabia. On the other hand UAE and
Bahrain have some soft corners for the
irregular emigrants. There are lots of

differences between the rights and benefits
enjoyed by the nationals, regular emigrants
and irregular emigrants. Table 5.3 shows the
difference as the first, the irregular workers
are not allowed to start or join trade unions,
as trade unions generally do not exist in
those countries. Secondly, they are not
allowed to bargain collectively for their
salaries and working conditions. Thirdly,
they cannot even appeal against the forced
labour if they appeal they will be deported
immediately to their home countries.
Fourth, they have neither protection against
discrimination at work nor equal treatment
withnationals or other emigrants in respect
of wage and minimum wage. Sixth, the
most harassing rule against them is, they do
not have any right for protection against
sexual, racial and ethnic harassment.
Seventh, they also have no legal access to
housing, social benefits or medical care, they
also do not have an adequate prevention of
occupational accidents or diseases. Eight,
residences without a job is in general not
allowed and the right to family
reunification is not recognized. Lastly, they
also do not have access to legal proceedings
in a language they understand.

Tﬁ
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Table 5.3

Rights and Benefits of Irregular Bahrain Kuwait Qatar Oman SaudiArabia LA

Workers in Six Gulf Countries of

the Middle East Rights and Benefits

to Irregular /illegal workers

Form or join a worket’sorganization No No No No No

Bargain collectively No No No No Yes

Protection against forced labour No No No No = Yes
e

Protection against discrimination at work No No No No UrQD Yes

Minimum age of employment i No No No No Q,_). Yes
H

Equal treatment with nationals in respect of wage Yes No No No g No

Equal treatment with nationals workers in respect of a

minimum wage Yes No No No g No

Join a social protection scheme No No No No g Yes
e

Protection against sexual harassment Yes No No No o Yes
]

Protection against racial and ethnic harassment Yes No No No < Yes
[

Access to training Yes No No No ,(-Z Yes
o

Access free public Medical/ health services Yes No No No g Yes

Free housing (e.g. for agriculture workers) No No No No 2] No.
Q

Accompanied by family embers No No No No :\ No.

Vote in local/ national election No No No No 03 No.

Access to legal proceedings in a language they Yes No No No = Yes

understand g_

Adequate prevention of occupational accidents No No. No No g No.

or diseases w

Source: Table compiled from the “International Labour Migration Survey 2003: country summary”

by ILO, Geneva.
Hari Ram 29 year old resident of village

Slaimpur, district Kapurthla, he is Valmiki

_ by caste and belongs to a poor family and

his father is a daily wage earner and
alcoholic. In his family he is the only son
and has three elder sisters. Ile was not
interested in the study, as he dropped out
of school after lower primary stage. He
learned so many skills like welding,
painting, tailoring etc in 1999 large
number of his people from his village
including some of his friends emigrated
to the Gulf countries. Hari also wanted to
emigrate but since he was their only son,
his parents tried to discourage him. He
was always worried about his three

unmarried sisters. His earning was not
sufficient to meet the needs of his family and
marriage of his sisters. So ultimately he
decided to emigrate. He borrowed Rs. 1,
50,000 from a money lender by pledging his
home to the money lender. He obtained visa
for Oman on payment of Rs. 90,000 to an
unlicensed agent. For his travel and related
expenses he spent another Rs.15, 000 rupees.
He went to Delhi by bus and from Delhi to
Oman by air. On landing in Oman he
contacted an Arab under whom he was
supposed to work. There were twenty other
emigrants with him who had come under the
same group visa.

All twenty one were taken by the Arab to
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his work site and they were accommodated
there. The Arab asked them to wait for three
weeks after which the group was put to
different tasks like mason helper, plumber,
painter etc. He was promised for a fixed
salary equivalent to Rs.17, 000 per month.
Buthe was paid only 8,000 rupees per month
in irregular instalments. Hari used to send
about 80 per cent of his salary to his family
to pay outstanding debt but this could not
even pay the interest of the debt.

The entire group was living in the
inhuman condition and was forced to eat
unhygienic, tasteless food, sometimes they
had to eat outdated “Khaboos” (a type of
Bred) in their breakfast and lunch. He had
to share his room with the 12 other workers.
He used to work 16 hours per day and seven
days ina week. He spent one and half years
in this company and for the last four
months of the period no payment was made
by the employers in spite of repeated
requests from Hari and his friends.

Frustrated with the treatment meted to
them, they told the employer they would go
to the labour court for settlement of their
claim. On hearing this, the employer called
- the policemen and the whole group got
arrested. They were not given any reason for
their arrest. The group was jailed for a
month and was told that they would be let
out of jail only if they apologize for the theft
they had committed from their employer’s
house. Only then they cometo know that
theft was the charge levelled against them.
Since they found that their protests were to
no avail, they wrote the apology as dictated
to them by the police.

After releasing from the jail some of
Hari’s friends returned back, but Hari got
Success to escape and started working

had to pay the loan and had to arrange
money for his sister’s’ marriage. Depending
upon the availability of work he used to
work for 18 hours a day and used to live in
the in-human conditions to save more and
more money. Sometimes he used to share a
room with twenty unknown persons. He
had no time for his daily needs he said
sometimes he used to bathe after weeks,
He worked about eight month illegally;
suddenly one day police arrested him from
his work site and sent him back to India.
After returning on the suggestion of one of
his friends Hari wrote to the embassy in
Oman, explaining the entire episode and
pleading for their intervention in the case.

No response however came from the

embassy officials. Now Hari has no saving
left, his one sister is married but two sisters
are still unmarried. He has reverted to his
father's occupation from which he had tried
to escape. He is still unmarried

5.5 Inhuman Living Conditions of
Irregular Workers

Irregular emigrant workers in the Gulf
often are trapped in horrible living and
working conditions denied justice and their
basic rights. This harms not only the
emigrants, but also the international image
and prestige of the host countries (Shah,
2009). According to the fact sheet of the
United Nations High Commissioner on
Human Rights (UNHCHR) “Without
status, the illegal migrant is a natural target
of exploitation. He or she is at the mercy of
employers and may be obliged to accept any

kind of job, and any working and living

conditions. In the worst cases, the situation
of migrant workers is akin to slavery or
forced labour. Tllegal migrants rarely seek
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justice for fear of exposure and expulsion,
and in many States have no right of appeal

against administrative decisions which
affect them” (Ibid). Even the Indian
embassy unlike the other which have special
cell devoted to looking after the welfare of

low skill labour from their country, provides
no resources to them, except to promise to
take up the matter with the local authorities,
which it never does. In this regards the
position of Indian as indeed of most Asian
countries vis-a vis the Gulf countries can
well be appreciated if we keep in mind the
asymmetrical relationship between these
labour-sending and labour-receiving
countries (Jain, 2003). As Weiner (1982) put
it: “Gulf governments have little fear that
any of the South Asian governments could
do more than mildly protest mistreatment
of emigrants, nor would they be likely to
suddenly withdraw migrants for political
reasons or attempt toyse migrants to extend
their influence. India is dependent upon the
Gulf for oil, exports, employment,
remittances, contracts, and for the good will
that it seeks as a counterweight in its
relations with Pakistan. The Indian

" Government is thus willing to tolerate

conditions for Indians in the Gulf that it
would not tolerate for its citizens elsewhere,
and its intervention on their behalf are likely
to be in a subdued and less public fashion”.

5.6 Housing without Permanent Roof

It is almost impossible for a regular or
irregular emigrants to buy property in any
of the Gulf countries. The regular workers
are housed in the labour camps but it is very
difficult for the irregular workers to get a
rented house or accommodation in labour
camps, due to widespread antiforeigner
sentiments and residency registration

CERElEED

regulations. Therefore, irregular emigrants
rely on social networks to organize housing
for themselves. Some might use a friend’s
reference or links to rent a house, others
crowded into an unofficially rented single
room apartment with unlimited
immigrants. Respondents reported that the
visa over stayers usually manages to find
an apartment while they are still legal and
are in most cases never checked upon a
second time. Again others live unreported
with relatives or friends who have legal
status and living in the camps. Respondents
reported that sometimes cheap and dirty
housing is provided by the employer to the
irregular emigrants. Generally all the
irregular workers are living in the rented
houses in the corners of the city. In this case,
a proportion of the already low wage is kept
to pay for housing cost. Some of the
irregular workers have to face tremendous
problems in paying the rent, they have to
work hard more than their capacity to pay
rent and other necessities. They live in the
overcrowded small rooms with more than
10 to 20 persons in a room using single toilet
which remain unclean for weeks. Generally
the room of irregular workers has no
separate kitchen, no place for recreation,
and privacy and no proper ventilation.
Respondents also reported that the irregular
workers live in unhygienic conditions they
use poor quality, unclean and smelly
bedding, blankets and pillows without
washing for months in the summer. One of
the respondents when narrating the story
of his worse condition said that when the
electricity goes different types of sweat
smell starts coming from the room one
cannot even breathe in this situation. Most
of the irregular workers suffer from the skin
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infections such as fungus, itching etc. Some
of the respondents reported that irregular
workers who do not have rented room and
social network in the host country are living
in the pipes away from the city or live at
the work sites without even a fan and they
take a bath and wash their cloths once in a
week. They cook their food turn wise once
in 24 hours. Due to a high degree
temperature which exceeds sometime 48
degrees Celsius, often the taste of the cocked
food changes. But they became habitual to
eat this type of smelly, tasteless and
unhealthy food. The irregular respondents
informed that they do not live in the
permanent place of residence due to the fear
of police and immigration department.
They always frequently have to change
their place of residence. Nationals of the
host countries and even the regular workers
do not like them. The regular workers
always treat themi‘as burden and keep
distance from them. The overall condition
of the irregular workers in the Middle East
is below the living standard of human
beings or worse than animals.

5.7 In human Working Condition

The irregular workers in all the countries
of the Middle East are forced to work in the
inhuman conditions. Though it is not
officially sanctioned, most of the irregular
workers work more than 12 hours a day, 7
days a week without any holiday. Although
the governments do not allow the emigrant
workers to work outside when the
temperature exceeds 44 degrees Celsius (112
degrees Fahrenheit) but this rule does not
apply on the irregular workers they always
forced to work outside even when the
temperature exceeds 48 degrees Celsius.

Beside the inhuman working conditions
they are always in fear of police because they
would be immediately deported to their
countries if caught by the police or
immigration department. As stated by
respondents, the police is frequently done
raid in suspicious areas (mostly bachelor
areas, houses or accommodations, work
sites) to search for undocumented foreigners
orirregular workers. Fear of detection keeps
irregular emigrant workers away from even
legitimately available services. They are not
able to secure protection for themselves
against hazards to their health and safety,
join unions or organize themselves for
collective bargaining, obtain fair wages, ask
for compensation in case of injury or illness,
or have any employment security.

Baljit Singh 29 year resident of village
Kang of district SBS Nagar (Nawanshahr),
married and Chamar by caste was working
as a carpenter before his emigration. He was
born in a joint family which comprised
beside his parents, sister, and brother,
grandparents etc. His father was an
unskilled worker who did several types of
works such as tilling land, helping meson
and Seeri (Landless Agriculture worker) in
the farms of higher caste. He is middle class
passed, after schooling he was keen to
migrate to the developed countries because
some of his friends emigrate to the UK and
Australia. Their parents were farmers who
sell their land for the emigration of their
children, but due to poverty and lack of
finance he was unable to do so. In 2006 one
of his close friends migrates to the Kuwait
which motivated him to emigrate to the
Gulf. He borrowed rupees 80 thousand from
his brother in law (Sister’s husband) with a
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promiseﬂ to send him a visa, in return his
brother in low sold ornaments of his wife to
raise the money.

Baljit entered in the Kuwait into a
contract with an unlicensed recruiting agent
as a cycle mechanic. But he was sent to work
on a construction site as a mason helper
with a very low salary equivalent to rupees
7000 per month as against rupees 15000
promised in the agreement. Even the salary
was low and he was not paid the regular
instalments also. Baljit complained to the
labour court, which ordered the employer
to make regular payment. The condition
regarding the accommodation facilities was
also broken by the employer, he was
accommodated in a dormitory in which 65
persons were accommodated there were
only seven toilets for 65 persons. They used
to cook their food themselves twice in 24
hours. He spent two years in the company
butin these two years neither he could save
a single penny nor pay his debt. But he did
not come back he left his company and
started working outside the company
without informing his employer. He used to
earn good outside because now he had not
to pay for his accommodation and other
unnecessary charged to the company, he use
to work day and night, and seven daysina
week without any break. But unfortunately
after six months the Kuwait police arrested
him for breaking the bond and staying in the
country illegally without the consent of his
employer and he was jailed.

After six months in jail, he was released
and sent home by the government. He had
to pay for his return air ticket, for this he
again borrowed money from his friend. He
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returned back with no saving and with his
visa debit still outstanding. When his
brother inlaw and other family member got
wind of what happened they could not
tolerate his brother in law sent his wife to
her parents for money that he learned to
Baljit or his emigration. Baljit is now
working in private factory and trying to pay
his debt.

5.8 Public and Health Services

Health insurance and other services are
not provided to the irregular workers in any
of the Middle East country. Even though
theoretically employers are obligated to pay
social security payments but they donot do
so, because through these payments the
irregular employment would be detected
and punishment or fine would be imposed
on the employers. Some of the respondents
reported that at some construction sites
workers who are injured on the job are not
being paid compensation or hospital bills.
In case of illness they cannot even go for
treatment to a private doctor because the
government has strictly instructed private
doctors to diagnose foreign workers after
seeing his legal status in the forms of
“Patakka” (Identity card). So the Irregular
emigrants again rely on their social
networks and consult either doctors who are
acquaintances or borrow medicine from the
family and friends. Those who cannot rely
on social networks often trying to ignore
their illnesses and frequently end up in
emergency rooms. Some of the respondents
who were working illegally in the Middle
East said that many time their family
members had sent them medicine from
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India. These examples should suffice to
show that irregular emigrants face a life
without basic civil or human rights and they
developed various strategies to cope with
this situation. Of upmost importance to both
the process of emigration itself as well as to
the day-to-day life in Middle East are social
networks but sometime eyen these networks
do not provide an environment which allow
irregular emigrants to stay permanently
with them in their camps.

5.9 Low Wage and Discrimination

There are no rules plying salary or wage
to the irregular workers in any of the Middle
East countries. Generally irregular workers
get high salaties than worker working in the
companies and havmg regular status. High
wages are both the causes and consequences
of irregular emigration for Punjabis
emigrants. But irregular workers also face
a number of problems regarding their
wages. The local contractors do not pay or
delay their salaries. Labour courts are
available for the regular workers but due to
illegal status these irregular workers cannot
complaint to the labour courts or seek help
from the police. They always remain at the
mercy of the employers.

5.10 Lack of Knowledge of Local Language

Arabic is official and public language in
all the Middle East countries. Irregular
workers must have knowledge of Arabic
language because without this they cannot
find jobs or communicate with the nationals.
Even the knowledge of local language is a
prerequisite for success in any host country,
because the language provides tremendous

NS SiSm

upward mobility. According to
Wittgenstein (1961) “The limits of my
language mean the limit of my world (cf.
Judge, 2003a). Lack of knowledge of the
language of host society also makes the
emigrants introvert in the sense that they
look for security, friendship, and interaction
from within their own community (Ibid).
Respondents reported that knowledge of
Arabic is must if an emigrant wants to work

illegally in any of the Middle Fast country

because without proper knowledge of

Arabic they become dependent on those .
who know the Arabic for finding }obs and“:;

buying goods.

5.11 Kafala System: The Root Cause of All
Problems :

The private sector in all the GCC countries

has been reserved for emigrant workers who

were brought to various countries in the

Gulf under what was known as the Kafala

System. The majority of the workers
emigrated to GCC countries through Kafala
System. Itis a system whereby an emigrant
is sponsored by an employer who assumes
full economic and legal responsibility for the
employee during the contract period. This
system has been described as modern-day
slavery, leaves emigrant labourers
vulnerable to human trafficking and forced
labour practices, and has restilted in gross
human rights abuses. The system requires
that the emigrant only work forthe sponsor
and, in some cases, the sponsor will keep the

passport of the emigrant as assurance that
the emigrant will not try to leave the

employer. According to the Kafala System,

opportunities to the emigrants forjobsand @ foreigner was not allowed to work inany
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GCC countries without local sponsorship
(Kafil). Once the employment relationship
is broken, foreign workers become illegal
residents, and must immediately leave the
country. Although the system has met
with much criticism over the years, there
has been little incentive by the
governments of the region to change it
(Colton, 2010). e

Kafala System is popularly known
among the Punjabi emigrants as
‘Thekedari System” or contract system.
Almost all the respondents reported that
this system is the root cause of the bad
condition of the irregular workers. Even
regular workers working under this
system also suffer problems like low wage,
delay in salary, poor accommodation,
poor quality of food etc. Low-paid
workers in the Gulf region were facing

problems mainly because of the

sponsorship regulations. Under this
system a worker becomes totally
dependent upon this “Kafil” (sponsor)
therefore the sponsor takes advantage of
their weakness and exploits the workers.
Generally sponsors breaks the terms of the
contract by paying low salary as promised
in the contract. As a result it becomes
difficult for a worker to survive and repay
the debt that he borrowed to meet the
travel cost. So the worker leaves his job
and start working illegally outside the
company without informing his ‘Kafil”.
But because the worker has left his the

passport to the sponsor now he cannot go

back to his country. This is the main
reason of growing irregular worker in the
GCC states. The authorities of these states
are fully aware of the high number of
irregular workers and announce an

Eall=ilER
amnesty every four to five years. Usually,
within a period of three months, the
irregulars could turn themselves in to
their embassy and get a legal entry if they
were not able to get back their passports
(Shah, 2009). Without these amnesties it
would be impossible for the emigrants to
ever leave the country, since everybody
that leaves the country needs an exit visa
issued by the concerned department of the
host country. During the amnesty of 1987
in Kuwait, out of the approximately
20,000 to 30,000 illegally residing
emigrants, about 10,000 made use of the
legal exit possibility. In the UAE, in the
year 1999, there were 8,663 irregular
emigrants arrested, with the majority of
the people coming from Pakistan,
followed by Afghanistan, India, Iran and
Bangladesh. The following year, the
number of irregulars arrested rose up to
10,766, again with Pakistan accounting for
the majority of the cases, about 78 per
cent. Similarly the UAE as many of the
other Gulf States try to tackle the problem
of irregular emigrants by launching
amnesties. In 1996, a four-month amnesty
was ordered during which visa over
stayers and absconders could leave the
country without any penalty. Most of the
workers that left were from Asian
countries, such as the Philippines,
Bangladesh, India, Sri Lanka, Pakistan,
Afghanistan, and Iran, and they were
employed on construction sites and in
service positions (Australia Visa, 1997).
Shah (2009) has given country wise details
of amnesty returnees from the six GCC
countries of the Middle East (Table 5.4) on
the basis of data compiled from the
various newspapers of these countries.

_
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Table 5.4
Amnesty Returnees from Six GCC Countfries
Country Amnesty started Repatriation/Regularization
ahrain 1995 37,365 in 1995 and 52,000 in 1997 either left or regularized their papers;
23,632 in 2000; In August—December 2008, 110,000 regularized their status
and 11,053 were deported
Kuwait November, 1997 11,502 left in December 1997; 15842 regularized and 4,458 rep atriated in
1998; 9000 left in 2002
Oman January 1998 24,000 left in March-April 1998; 13,000 in 2001
atar November 1997/ T0,000 regularized ot repatriated between Tanuary-April 1998
audi Arabia | 1995 573 million between October 1997-July 2000; about 700,00 deported per yeat
nited Arab
Emirates (UAE) August 1996 200,000 left during August—December, 1996; Another 300,000 expected to havg
left by March 2003; 176,000 regularized and more than 174,000 repatriated in
2007

Source: Shah (2009)
5.12 Criminalization of irregular workers

The respondents also reported that a large
number of the irregular workers are
involved in the sale of illegal liquor to
maximize their income. They do not have
any fear of police and law system because
they are already illegal. |
5.13 Regular Workers and problems faced

by them in the Middle East

The people living in one part of the world
basically moved to other parts for their

' livelihood and India is no exception. India

and Pakistan supplied most of such
unskilled labour, registering almost 200 per
cent growth between 1970 and 1975. In
1975, Indian expatriates constituted 39.1
per cent, Pakistanis 58.1 per cent, and other
Asians 2.8 per cent of the total non-Arab
expatriates in the Gulf. Since then, Indian
emigration has overtaken that of Pakistan
and other Asian countries of origin. Further,
since the Kuwait war of 1990-91, Indians
has replaced evens the non-national Arabs
in the Gulf, viz. the Jordanians, Yemenis,
Palestinians and Egyptians. From less than
258,000 in 1975, emigrant Indian

population in the Gulf went up to 3.318
million in 2001, which is now estimated to
have crossed 3.5 million (Khadria, 2006)
Although the illegal aspect of Punjabi
Diaspora cannot be ignored because in |
many of the developed countries, they use
illegal or undocumented, fake sources for
their emigration in search of better
opportunities. Butemigration to the Middle
East countries is different from the rest. It is
very difficult for a skilled, unskilled or
semiskilled worker to go illegally to the
Middle East countries because all of them
are temporary emigrants who are supposed
to return to India after expiry of their
contractual employment. Regular workers
are of two types. First, who emigrated under
the Kafala system under the sponsorship of
local company etc. Second, the category of
the workers emigrated under the “free visa
system”. According to the law of GCCstates, |
every citizen of the Middle East countries is §
eligible to sponsor up to three domestic §
workers. The citizens are required to pay a §
security deposit, an annual fee of $1,300, §
“issuance of a free visa,” which requires a §
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security deposit of $1,500. The visa is valid
for two years and has no minimum income
limit. Citizens are also required to earn a
minimum of $1,640 per month (Youssef,
2007). This system is popularly known as
“ Azad Visa” among the Punjabi emigrants.

The problems encountered by the
emigrants may be examined at two levels,
First in relation to recruitment violation and
second in relation to the working and living
conditions in the labour importing
countries. Commonly reported recruiting
violations are delayed deployment or non
deployment of workers, overcharging or
collecting fees in excess of authorized
placement fees. Delayed deployments are
often caused by factors beyond the control
of the recruitment agency such as when the
embassy delayed the assurance of Visa or
when the employee's request the
postponement of worker’s departure for
some reasons. Non deployment is however
a serious problem in which excessive fee is
collected from the workers. What makes
overcharging serious problem is that the

. workers end up paying huge amount

equivalent to many months salary in
exchange for the job that pay so little
(Sasikumar, 2003).

Some other major problems encountered
by the regular emigrants in their countries
of employment include. Firstly, permanent
termination from the jobs. Second, changing
the clauses for contract to the disadvantage
of the workers. Third, delay in payment of
salary dues. Fourth, violation of minimum
wage standards. Fifth, forced over-time
work without returns. Sixth, denial to keep
once own passport.

5.14 Termination from Jobs, Deportation
and Ban

Due to the worldwide economic recession
the demands of labour force in all the Middle
East countries are decreasing day by day.
The bulk of labour in all the Middle East
countries became surplus and were trying
tosave their jobs. As a resultlarge numbers
of the emigrants were expelled from their
jobs. The trend of the low demand of labour
in all the Gulf countries is still going on.
Numbers of causes are responsible for this
change. First, the major infrastructure
projects requiring large numbers of
unskilled, semi-skilled and skilled
construction workers have been almost
completed. Secondly, large numbers of
business collapses were reported. There is
less demand for buildings, flats and
commercial complexes due to the ongoing
economic recession. Thirdly, policies such as
Nationalization is banning of visas for
unskilled Asian workers and making
employment of unskilled labour expensive,
are likely to result in the decline in demand
for workers of unskilled and semiskilled
categories. As a result it is now difficult for
the workers to save their jobs.

On the other hand terminating a work
contract for the emigrants is a difficult task
throughout the Middle East countries and
changing the sponsor can be complicated.
While some sponsors let their workers go,
some of them ask for money to do that while
others simply refuse. However, in many
cases a worker is left with half-a-year or
one-year ban from entering the country.
This is a situation that has been proven to
create irregular emigrants, as many whose
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employer refuses to let them go, either
abscond or return to their country and come
back on forged documents. Emigrants are
taken to some Middle Eastern countries on
one job contract, but are put on different
jobs on reaching the destination country.
This automatically annuls their contracts.
Nonpayment and irregular payment of
salary is another common complaint if they
oppose immediately they are shown the
road of their home.

Although labour courts and law system is
available for the emigrants, but respondents
reported that they cannot seek help from the
court because the cost of a court case may
have to be borne by the employee, which
makes this of justice
questionable. Many foreign workers simply
do not have the financial means to file a
complaint. Furthermore, there is no
protection of dismissal from work in filing a
complaint against the employer. According
to respondents, therefore, an employee who
has problems with his employer is better off
seeking for other solutions if he could like to
remain in the country.

5.15 Number of Working Hours and Overtime
For proper understanding the working

conditions of the workers, attempts have
been made to know the maximum number

instrument

of working hours in the host country. The
respondents reported that they used to work
seven days per week, often continuously for
weeks or months without days off. Although
the governments of some Gulf countries
have regulated the maximum working
hours in a day but companies always violate
the rules. The labour laws call for a
maximum of eight working hours per day
and up to 48 hours per week. The maximum
for certain jobs is nine and 54 hours,
respectively, but not more than seven and
42 hours, respectively, for jobs in Petrol
refineries, the cement/asbestos industry,
and others. It is found that the maximum
working hours respondents reported ranged
from 8 to 14 hours (Table 5.5). Near about
half the respondents used to work, on an
average, 12 hours per day with 8 hours duty
and four hours overtime. A majority of them
36.66 per cent worked 13 to 16 hours per
days. The most common complaint that
respondents reported during fieldwork was
that they did not get paid for overtime work.
Officially, there is provision of overtime in
most labour receiving countries, the rate of
which is 1.5 times the normal pay during
working days and two times during the
weekends. However, most employers do not
respect this provision. Sometimes they are
also not paid for their overtime.

Table 5.5
Maximum Number of Working Hours

Working hours | S.B.S Nagar Jalandhar | Kapurthala Hoshiarpur Total
812 35 (46.66) 31 (41.33) 28 (37.33) 36 (48) 130 (43.33)
13-16 26 (34.66) 22 (29.33) 33 (44) 29 (38.66) | 110 (36.66)
17-20 07 (9.33) 14 (18.66) 08 (10.66) 06 (8) 35 (11.66)
21-24 06 (8) 05 (6.66) 02 (2.66) 03 (4) 16 (5.33)
Above 24 hours 01 (1.33) 03 (4) 04 (5.33) 01 (1.33) 09 (3)
Total 75 (100) 75 (100) 75 (100) 75 (100) 300 (100)

Figures in parentheses are column wise percentages
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5.16 Congested Housing for the Emigrant
Workers

Living and working conditions of
emigrant workers vary from country to
country and depend on the nature of the job
in the Gulf countries. Professionals are
provided with reasonably good
accommodation, health care facilities, and
working conditions. But the working and
living conditions of the majority of the
semiskilled and unskilled workers are
extremely poor. The accommodation for
construction workers is commonly referred
to as labour camps. While for workers in
other professions it is referred to as staff
accommodation. Large companies and the
formal sector provide accommodation to
their employees in the labour camps at the
outskirts of the city. A section of the workers
is also accommodated within the factory
premises. [HHowever, sometimes construction
workers do not get such facilities. They rent
their own accommodation and live with
other emigrants (rarely happens). In a
typical situation, a large group of people is
accommodated in a small room, with little

* or no privacy. Some respondents said their

labour camps often bear resemblance to
prisons. They also informed that it is not
uncommon that up to ten

men or more persons share one small
room. Furthermore, some construction
companies that work in three shifts around
the clock let their workers share the same
bed with two other shift workers. In some
cases the labour accommodations even lack
air conditioning. In general, the quality of
staff accommodation varies. Usually, there
would be a small toilet in a second room and
sometimes also a small kitchen. In those

camps, workers typically live six-to-eight
individuals per room, although these
numbers vary significantly. Many states in
the Gulf have promulgated regulations to
limit the number of workers per room, but
respondents informed that it seems these
regulations are widely ineffective or
ignored by the private companies.

According to Sambidge (2009), in UAE
about 75 per cent of the labour camps are to
be below government standards.
Inspections in 2008 found that 70 per cent
of worker accommodations violated
hygiene and safety rules. Paying fines (about
$545 for the third violation) for allowing
sewage to remain in the open is cheaper than
removal and repair. Generally these camps
have inadequate sewage and ventilation,
substandard drinking water, sleeping
facilities and unsanitary food preparation
areas are common in these camps.

Similarly Gardner (2011) also pointed
out that many emigrants face less desirable
conditions. Camps may consist of decrepit
buildings, ad hoc structures, or aging villas
in older suburban neighborhoods. Men
often live eight or more in a room. Many of
these camps have itinerant supplies of
electricity or water.

The number of persons per room ranges
from one to more than twenty (Figure 5.1).
A majority of the respondents 39.66 per cent
were living in a room having six to ten
persons in a room. Interestingly 73.31 per
cent of the respondents were sharing rooms
with more than five persons. In another 8.33
per cent the average number of persons per
room is as high as eleven to fifteen. The
employers meet the rent for the
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accommodation of workers in worker camps and charges have been deducted from the
salaries of the employee.
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Table 5.6 provides the informationabout the  respondent’s room was 10x 8 to 10 x 16 fets. |
size of the rooms where respondents used 62.32 per cent of the respondents were
to reside. The ‘average size of the residinginthese rooms.

Table 5.6 |

Size of Respondent’s Room at Abroad

' Size of roomin fets | S.B.S Nagar Jalandhar Kapurthala Hoshiarpur Total ‘ |

‘ : 10x 8 07 (9.33) 08 (10.66) 01 (1.33) 11 (14.66) 27 (9)
¥ 10 x 10 20 (20.66) 03 (4) 20 (26.66) 21 (28) 64 (21.33) ‘
‘ "‘ 10x12 13 (17:33) 30 (40) 13 (17.33) 03 (4) 59 (19.66) ‘
¥ 10 x 14 09 (12) 15 (20) 10 (13.33) 03 (4) 37 (12.33) |
B 10 x 16 05 (6.66) 00 (00) 01 (1.33) 12 (16) 18 (6) ;
g 10 x 18 00 (00) 04 (5.33) 08 (10.66) 00 (00) 12 (4)
e 10 x 20 00 (00) 01 (1.33) 01 (1.33) 12 (16) 14 (4.66) |
o 10 x 22 00 (00) 00 (00) 00 (00) 02 (2.66) 02 (0.66)
. 10 x 30 00 (00) 00 (1.33) 00 (00) 01 (1.33) 01 (0.33) " ‘
: 12x12 07 (9.33) 07 (9.33) 16 (21.33) 03 (4) 33 (1) ‘ i
! 13x 13 00 (00) 01 (1.33) 01 (1.33) 01 (1.33) 03 (1) |
g Above13x 13 11 (14.66) 04 (5.33) 04 (5.33) 03 (4) 22 (7.33) ‘ r
£ Tent Accommodation] 03 (4) 02 (2.66) 00 (00) 03 (4) 08 (2.66) |
Total 75 (100) 75 (100) 75 (100) 75 (100) 300 (100) |

Figures in parentheses are column wise percentages
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5,17 Resigning of Contracts in the Host
Country

A relatively new phenomenonin Middle
Fast emigration is the resigning of contracts
upon arrival. During the fieldwork,
emigrants shared this experience as
happening in two ways. First, a new
contract could be prepared .for signature
soon after arrival in the destination country.
This new contract would have clear terms
and conditions which are explained to the
emigrant worker. Alternatively, a new
contract could be signed at the time the first
salary is paid; the contract and several other
documents are prepared for signature, but
emigrants are mostly unaware of what they
are signing, and the salary stipulated is
usually 10 per cent to 15 per cent lower than
in the original contract signed in Punjab
before emigration. Second, medical tests on
arrival and a re-assessment of skills levels
were also becoming common, with the
results of either assessment sometimes used
to justify a reduction of wages. The
practices of contract substitution and a
repetition of the medical examination once
abroad cannot be considered fair. The new
contracts are usually prepared in Arabic or
English language, as mentioned in the
second chapter majority of the respondents
are illiterate or semi literate therefore they
cannot understand what has been written
in the contract.

5.18 Denial to Keep Once Own Passport

Even though the law does not allow the
employers to collect the passport of the
employees, but it is a common practice
throughout the Middle East countries to do

that. The common discourse behind is that it
serves as a protection against workers who
want to run away from the company and
look for another work. However, employers
who breached the law did not get punished
for that. The governments of the Middle East
countries have launched an initiative to fine
employers who held the workers' passports.
Several major construction firms are known
to have an unwritten policy of not hiring
workers who refuse to give up their
passports, and in some documented cases
even make money by charging fees to return
passports (Shah, 2009). Taking of passports
and keeping workers pay in arrears are two
widespread methods employers use to
control workers. This practice is the main
cause of forced labour in which the worker
cannot change his job, if the employees
exploit him. Zachariah, Prakash, and Rajan
(2002) also found that custody of passport
by the employer is a serious problem faced
by the emigrants in the U.A.E. By this practice
the employer gains absolute control over all
movements of the emigrants in his employ.
They further say that in many cases, the
employer refuses to release the passport to
the emigrant workers on the ground of minor
labour problems or disputes regarding
payment of wages. Generally all categories
of worker who were denied the return of their
passports belong to all the sectors of
economic activity: construction, production,
transport and services, causing considerable
hardship to the emigrants (ibid).

5.19 Poor Working Conditions

In order to study details of working
conditions of Punjabi emigrants, the
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respondents are being asked about their
living conditions, the facilities and
perquisites that they enjoyed, the
emigration prospects. In their study
Zachariah, Prakash, and Rajan (2002) found
that the workers who have proper visas and
work contracts specifying the working
conditions, do not face serious problems and
workers who emigrate without proper visas
for work and work contracts face severe
problems. But in the present study
respondents reported that the working
conditions of the regular workers are not
much different from the working conditions
of the irregular workers. The construction
boom in all the GCC states requires and is
driven by emigrant workers and low labour
costs. Heat, exhaustion, and inadequate
safety requirements pose serious health and
safety problems for labourers, who are
subject to substandard and often inhumane
work and living conditions and systematic
violation of basic human rights. The jobs
that may be considered dirty, dangerous and
demanding (3D jobs) are considered fit only
for non-nationals and spurned by nationals
(Shah, 2009). Emigrants are often forced to
work longer hours than those indicated in
the contract they signed in the sending
country, and many reported not receiving
additional wages for these additional
(overtime) hours (Gardner, 2011).

5.20 Lack of Upward Job Mobility

The ecountries of the GCC are
characterized by the duality of a primary
and secondary labour market, there are often
no or only limited possibilities for upward
mobility in the secondary labour market.

CEEEED |

Emigrant workers often end up in the

secondary labour market which essentially ‘
influences their options for promotion. I
the Middle East, as mentioned above,

foreigners occupy the jobs in the private
sector and can be found in every sector of

it. This fact has interesting consequences

when taking into account the highly

employed social hierarchy in the country,

In general, it can be said that the Arabs and

Europeans have already been in higher

positions they can move vertically. But the !
condition of the foreign workers would be

same. Among the respondent of this study

very few of them had got promotion during

their emigration.

5.21 Sick Leave and Medical Facilities

Health facilities provided to the workers
again vary from country to country. In Saudi
Arabia the necessary primary health care’
services are available in major cities, under
a Government policy called “Health for All".
Everyone, irrespective of the legal status,
can access this service. In the UAE and
Bahrain also, emigrants can go to general
hospitals. However, the cost of medicine and
tests has to be borne by the emigrants:
themselves. In some cases, companies/
factories have their own authorized doctors.
In the UAE workers who are formally
employed have to undergo annual medical
checkups. If someone is sick, the employer
bears the cost of medical service, when
recommended by the supervisor. Some tests
like HIV/AIDS and hepatitis A, B are’
compulsory for the workers. If the worker
is detected positive, the employers do not
take any responsibility and they are
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deported home immediately (Siddiqui,
2004).

But some companies breach the law by
not providing medical treatment to its
employees. Respondents reported that they
themselves had to pay for their treatments
in case of illness. Furthermore, the company
refuses to pay for their repatriation costs,
as was stipulated in their contracts. There
are several cases when labour health
provisions have been violated, and where
there is no indication of a means through
which justice can be obtained. Table 5.7
shows that the majority of the respondents
74 per cent of the respondents had no health
insurance in the Middle East. Even those
who were covered under the health
insurance reported that generally hospitals
use poor quality of medicine for the
emigrant labour. Labourers often suffer
accidents, such as getting pieces of cement
and steel chips in the eyes, sustaining hand
injuries from grinders or power tools, and
falls. At the time of fieldwork some workers
told me that, medical care for heat stroke,
fever, and workplace injuries (for example,
awelder whose leg was injured by a grinding
machine) consisted of male nurses handing
out‘Panadol” a generic painkiller. Therefore
they often used to ask their families to send
medicine from India through courier or
registered post because medicine in the Gulf
are expensive than India. The respondents
also reported that only the most serious
injuries receive medical care, the employer
pays for transportation to the hospital and
for medical expenses, which labourers must
repay upon recovery thereby increasing

their debt. Both local and foreign
contractors have been resistant to safety
laws that protect construction workers; in
fact, accidents and injuries are often
attributed to workers inexperience and
language problems, or mistake. In this case
the worker cannot claim benefits of the
health insurance. Emigrants were generally
not happy about the procedure followed
after the death of an emigrant, when a fellow
countryman died abroad, the body was
repatriated to India because of the cost
involved, and they reported delays in
sending corpses home for cremation were
very common. According to Jain (2003) the
death of emigrants presents particular
problems for families and surviving Indians
working in the Gulf countries. The biggest
problem of course is bringing home the
bodies for funeral rites. In 1996, for example,
2 877 Indians had died in the Gulf countries,
including 1,461 in Saudi Arabia and 785 in
the UAE. In Saudi Arabia cremation is not
permitted for the non-Muslims. In this
regard elsewhere only meagre facilities are
available. The dead bodies cannot be
claimed until the responsibility of death (in
the case of an unnatural one) has been fixed
and the wages and death compensation due
to the deceased have been paid to the next
of kin. The whole procedure usually takes
one to two months, and in complicated cases
even longer. Charn Dass, 37 years old
Bazigar by caste, from village Kitna,
Hoshiarpur district; born in a poor family
he is fourth among the six children. They
had their ancestral land in the village but
they had to sell this land to meet the
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expenses of marriage of two sisters of
respondent. His father was a daily wage
earner. Suddenly his father fall ill and large
amounts of money had to be spent on his
medical treatment. The family sank deep
into indebtedness even for their daily needs
they had to borrow from their relatives. He
planned to migrate to the Middle Fast
because he had no alternative come out of
the debt. He borrowed 50000 rupees from a
money lender. And with the help of one of
his friends he got successful in getting visa
in 1999 and emigrated to Bahrain.

Soon after reaching Bahrain he got the job
as an attached labourer in a local
construction company. He was given a
salary equivalent to 7000 per month. He
was staying in a small camp where he had
to pay for his food, rent of the shared room,
etc. He used to work for 7 days a week and
14 to 16 hours per day. His father died in
2004 but he could not come on his death
ceremony. Suddenly one day he fell down
unconscious while at work. He was
hospitalised in Bahrain for two months. His
company refused to pay for his medical
treatment. His friends arranged money for
paying the hospital bills. After his release
from the hospital, he was advised to rest
completely for a period of five years. He was
thus compelled by the company to return
home without any compensation. Charn
Dass did not disclose the nature of disease,
but merely said it was due to the extreme
heat in the Bahrain.

|

Table 5.7
Any Health Policy Insurance in the

Middle East
Health SBS | Jalandhar | Kapwthala | Hoshiar Total
insurance Nagar pur w
by the
company
Yes 17 (22.66) 12 (16) | 26 (34.66) |23 (30.66) | 78 (26)
No 58 (77.33] 63 (34) |49 (65.33) |52 (69.33) |222 (74)|
Total | 75 (100) |75 (100) | 75 (100) | 75 (100) P00 (100

Figures in parentheses are column wise percentages
5.22 Poor Quality of Food

The living conditions of the respondents ‘
are also reflected through the food that they ‘
consume in the host country. In the study
mess facility was provided to the 45 per cent
of respondents who were living in the labour
camps. Large numbers of them 54.33 per|
cent cooked their food themselves (Table
5.8). The quality of mess food was very poor ]
as the worker reported, 3 days in a week they |
had to eat outdated “Khaboos” a type of |
bread with poor quality of “Dal” (pulses).
In the camp generally food for the hundreds
of workers had been cooked in the mess so |
it was difficult for the contractor of messes ‘
to maintain the quality of food. These]
messes are run by the south Indian
contractors and cooks and generally they
cook south Indian food better than Punjabi
foods. But on the other hand in camps,
Punjabi workers are who are second in.
numbers forced to eat food cooked by the
south Indian cooks who did not know |
Punjabi food recipes, as a result the taste of
food changes. Some of the respondents
reported that the mess contractors use to use
outdated and poor quality of material in the
mess. The workers had to eat stale food they
used to eat breakfast and lunch cooked in
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the last night and dinner cooked in the noon.
They had to eat food which has been always
outdated, tasteless, unhygienic, and smelly
due to high temperature. The respondents
also complained that they had to eat south
Indian food four days in a week because of
two reasons. First, in the camps, south
Indian workers were dominating
numerically. Secondly, the mmiess contractors
also did partiality with the Punjabis and
prefer to cook south Indian foods for the
people from their regions. On the other hand
who themselves (54.33 per cent) used to
cook their food were satisfied with the
quality of food. Only those workers are
getting problems regarding food who was
provided food by the companies.

Table 5.8
How the Respondents arrange their food
Sourceof |SB.SNagar| Jalandhar | Kaputhala | Hoshiarpur |  Total
Food
Cook them- i
selves 06 | 47266 | 962 | BE06E | 1635433
[TViessTaci- ]
lity by the
company | 34(4533) | 28(3733) 36(48) 37(49.33) 135(45)
Hotel/
Dhaba | 02266) | 00(00) 00(00) 00 (00) 206

“|Total | 75 (100) | 75 (100) | 75 100) | 75 (100) | 300 (100)

Figures in parentheses are column wise percentages

Table 5.9

Quality of Food

Quality | SB.SNagar[ Jalandhar | Kapurthala | Hoshiarpur | Total
Good 06 |wure) | 96 BE06E) | 163(643)
Bad 36 (48) P8 (37.33) | 36 (48) | 37 (49.33)137 (45.66
total | 75 (100) |75 (100) | 75 (100) | 75 (100) |300 (100

Figures in parentheses are column wise percentages
In a nutshell, emigrant workers have
made significant contributions to both their
own countries as well as the labour-
receiving countries, at enormous cost to the

e ——
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life, health and well being of themselves and

their families. The condition of irregular
workers is worse than regular emigrants.
They are very vulnerable in the Middle East.
Almost a majority of them work in the
construction industry. These irregular
emigrants have no access to any legal right
and therefore no avenues for insisting on
basic worker’s rights. They are treated as
little more than machines, separated from
their families and uprooted from the
support system of the community. The jobs
that they are performing are dirty,
dangerous and degrading and they suffer
from physical, mental and psychological
problems. They are vulnerable to various
forms of discrimination, such as low wages,
racism and harassment etc. Many of these
irregular emigrants are indebted to the
money lenders in the home country, due to
this they are forced to work for starvation
wages in order to pay off the debit which
they borrowed at the time of their
emigration to pay the cost of their
transportation. Unfortunately, exploitation
exists even when a worker has emigrated
properly, through the approved channels of
the host government. Sometimes the
emigrant workers were placed in jobs that
were not agreed. The companies changes the
employment contract signed and accepted
by the emigrant in the home country .
Sometimes the emigrant workers are notin
fact provided with any employment at all
by sponsoring companies, but are required
to find employment and then pay a
percentage of their salary to the sponsor
company. Many recruitment agencies
(Popularly known as supply companies
among the

Punjabis) charge well above the
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prescribed fees. Workers encounter unfair
wages and terms; early dismissal by the
foreign companies and inadequate
conditions of housing and other benefits in
comparison to agreed terms in the home
country. Almost all the respondents
reported that the problems of low wages,
poor terms and conditions, and particularly
lack of appropriate housing and medical

|

facilities existed for emigrant workers in the
Middle East. Their families left behind also
face problems because when young workers,
especially men, emigrate from their homes
for long periods of time, this has also resulted
in inadequate care and support of their
family. Many elderly people suffer, and
women and children are left without male

support.
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RIGHTS OF MIGRANT WORKERS UNDER INTERNATIONAL LAW

ABSTRACT

The protection of the rights of workers employed outside their countries of origin has
been the subject of increasing concern throughout the UN system. A large array of
international instruments exists to provide parameters for the requlation of international
migration and standards for human and labour rights.

This paper sets out to identify the various instruments of international stature which
contain or include provisions protecting the rights of such persons. The paper also goes
ahead to discuss some of the basic challenges to the protection of the rights of migrant
workers and concludes by proffering some priorities for action.

DEFINITION OF KEY TERMS
1.1 MIGRANT/MIGRANT WORKER

1.0

At the international level, no universally
accepted definition for "migrant" exists. The
UN Convention on the Rights of Migrants
and Their Families defines a migrant worker
as a "person who is to be engaged, is
engaged or has been engaged in a
remunerated activity in a State of which he
or she is not a national." From this a broader
definition of migrants follows:

"The term 'migrant' should be understood

_as covering all cases where the decision to

migrate is taken freely by the individual
concerned, for reasons of 'personal
convenience' and without intervention of
an external compelling factor."

The term therefore applied to persons, and
family members, moving to another country
or region to better their material or social
conditions and improve the prospect for
themselves or their family. The United
Nations defines migrant as an individual
who has resided in a foreign country for
more than one year irrespective of the

causes, voluntary or involuntary, and the
means, regular or irregular, used to migrate.
Under such a definition, those travelling for
shorter periods as tourists and business
persons would not be considered migrants.
However, common usage includes certain
kinds of shorter-term migrants, such as
seasonal farm-workers who travel for short
periods to work planting or harvesting farm
products.

The definition indicates that 'migrant’
does not refer to refugees, displaced or
others forced or compelled to leave their
homes. Migrants are people who make
choices about when to leave and where to
go, even though these choices are sometimes
extremely constrained. Indeed, some
scholars make a distinction between
voluntary and involuntary migration. While
certain refugee movements face neither
external obstacles to free movement nor are
impelled by urgent needs and a lack of
alternative means of satisfying them in the
country of present residence, others may
blend into the extreme of relocation entirely
uncontrolled by the people on the move.
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1.2IRREGULAR MIGRANT

A person who, owing to unauthorized
entry, breach of a condition of entry, or the
expiry of his or her visa, lacks legal status
in a transit or host country. The definition
covers inter alia those persons who have
entered a transit or host country lawfully
but have stayed for a longer period than
authorized or subsequently taken up
unauthorized employment (also called
clandestine /undocumented migrant or
migrant in an irregular situation). The term
"irregular” is preferable to "illegal" because
the latter carries a criminal connotation and
is seen as denying migrants' humanity.

1.3 DOCUMENTED MIGRANT

A migrant who entered a country
lawfully and remains in the country in
accordance with his or her admission
criteria. ’

1.4 RECEIVING STATE

Country of destination or a third country.
In the case of return or repatriation, also the
country of origin. Country that has accepted
toreceive a certain number of refugees and
migrants on a yearly basis by presidential,
ministerial or parliamentary decision.

2.0 INTRODUCTION

International migration is a growing
phenomenon, with an estimated 185 to 192
million people living outside their country
of origin as at 2005. Today, some 200 million
people live outside their countries of birth
or nationality. That would be the fifth most
populous country in the world if all of the
people were together in the territory of one

State. Indeed, migration impacts on nearli

CEEIEER)

all countries around the world, either as
origin, transit or destination countries, and
many countries are all three of these. As
more people migrate, concern about their
vulnerability to human rights abuses has
increased.

The special vulnerability of migrants
stems from the fact that they are not citizens
of the country in which they live, they have
crossed an international border and - unlike
citizens -that they may generally enter and
live in another country only with the express
consent of its authorities . This vulnerability,
which derives from an alien status, often
contrasts sharply with the determination,
ingenuity and resilience required for the
migration process itself.

This dissociation between nationality
and physical presence has many
consequences. As strangers to a society,
migrants may be unfamiliar with the
national language, laws and practice, and
s0 less able than others to know and assert
their rights. They may face discrimination,
and be subjected to unequal treatment and
unequal opportunities at work, and in their
daily lives. They may also face racism and
xenophobia. At times of political tension,
they may be the first to be suspected - or
scapegoated - as security risks. By linking
anti-terrorism and immigration control in
the context of the 'war on terror', many
governments have encouraged - however
unintentionally - xenophobia against

migrants and refugees . In some countries,

national discriminationlaw does not protect
migrant workers, and in any case migrants
are more likely to work in sectors where
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labour standards are not applied, or even
not applicable.

Migrants are too often seen as exploitable
and expendable, a source of cheap, docile
and flexible labour, constrained to "3-D"
work or working conditions: dirty,
dangerous and degrading, that nationals are
unavailable for and/ or unwilling to accept.

Where a migrant enters another country
illegally, or enters legally and subsequently
loses any legal immigration status, his or her
vulnerability to abuse and exploitation
sharply increases. Irregular migrant
workers 'easily fall prey' - in the words of
the ILO - to extortion and are highly
vulnerable to abuse and exploitation by
employers, migration agents, corrupt
bureaucrats and criminal gangs. Women in
an irregular status are doubly vulnerable
owing to the high risk of sexual exploitation.
Victims of smuggling.and trafficking may
find themselves both irregular in legal
terms, and in situations of exploitation at
the hands of the traffickers or smugglers.
The more illegal a migrant, the greateris the

~danger of the journey, or of being exploited,

or even enslaved by traffickers and
unscrupulous employers.

And yet, migration has long contributed
to development and economic and social
well-being in both destination and origin
countries. In this age of globalisation,
inevitable economic, technological and
demographic trends have combined to make
labour mobility an essential component of
development and prosperity in all regions
of the world. Today, the labour and skills of
foreign workers are needed by low, middle
and high-income countries alike.

daidl i

Thus, there is a compelling case for a
human rights response in international law.
The most recent, large-scale effort is the
United Nation's International Convention
on the Protection of the Rights of All
Migrant Workers and Members of Their
Families (ICMW).

The United Nations Convention on the
Protection of the Rights of All Migrant
Workers and Members of Their Families
(ICMW) was signed in 1990 and entered
into force in 2003. The Committee on
Migrant Workers (CMW) monitors
implementation of the convention. The
treaty is meant to ensure minimum
protections to all migrants, focusing on
ensuring freedom from discrimination
based on race, national or ethnic origin, sex,
religion or any other status, in all aspects of
work, including in hiring, conditions of
work, and promotion, and in access to
housing, health care and basic services. It
also ensures freedom from arbitrary
expulsion from their country of employment
and protection from violence, physical
injury, threats and intimidation by public
officials or by private individuals, groups or
institutions.

The convention, in addition to laying out
a comprehensive list of rights for migrant
workers and their family members, sets
guidelines for the promotion of legal and
humane migration channels. The ICMW
passed unanimously in a 1990 UN General
Assembly, opening it to ratification. By
signing the convention, countries agree toa
monitoring and reporting process once it
enters into force.

Support among nations has been
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tentative. The ICMW received the 20
ratifications necessary for entry into force
in 2003, 13 years after its passing. Today,
among the 27 current signatories, major
receiving states are notably absent.

Many nations have signed, but most are
countries of origin of migrants. No Western
migrant-receiving State has ratified the
Convention, even though the majority of
migrants live in Europe and North America.
Other important receiving countries, such
as Australia, Arab states of the Persian Gulf
and India have not ratified the Convention
either. This means that the treaty is not in
effect where the majority of migrants
actually live and work. So, one of the main
questions in this debate is whether these
specific non-signatories should jump on-
board and sign. They often contend that the
treaty will limit their national immigration
control policies. But, supporters argue it will
do no such thing.

It should be noted that the ICMW does
not attempt to create new rights. Rather, it
explicitly extends to migrants those rights
set forth in other UN documents.

3.0 OVERVIEW OF MIGRANT WORKERS'

RIGHTS UNDER INTERNATIONAL
LAW

3.1 THE CORE HUMAN RIGHTS
TREATIES

Until relatively recently human rights
law did not explicitly refer to migrants or
recognize them as a vulnerable group. They
were protected because this body of law
applies to 'everyone' and is universal in its
application. It still remains the case that
human rights norms are dispersed

GEERER |

throughout a wide range of texts. Thig |

means that migrants have been 'invisible!
in much human rights discussion, and that
fact has contributed to popular belief that
they were a group apart, without the same
fundamental rights as others.

3.1.1 International Covenant on Civil and
Political Rights I

The ICCPR gives 'everyone' freedom
from abuses such as arbitrary killing, torture
and inhuman treatment, slavery, forced
labour, child labour, arbitrary arrest, unfair
trial, and invasions of privacy; all persons
also have the right to marry; to be protected ‘
as minors; to peaceful association and
assembly; to equality; to freedom of religion
and belief. These rights apply to everyone...
irrespective or his or her nationality... (and) !
must be guaranteed without discrimination
between citizens and aliens. '

3.1.2 International Covenant on Economic,
Social and Cultural Rights !

The ICESCR gives 'everyone' the right to
the progressive realisation of social,
economic and cultural rights, including
health, housing and education; and to
labour rights such as collective bargaining,
workers compensation, social security, just:
and favourable working conditions and
environment. The right to health, for
example, requires states to provide
emergency health care to everyone, at a
minimum; nor may states discriminate in
'denying or limiting equal access for all
persons, including ...minorities, asylum
seekers and illegal immigrants, to
preservative, curative and palliative health
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3.1.3 Convention against Torture and
Other Cruel, Inhuman or Degrading
Treatment or Punishment

The CAT reinforces the prohibition on
torture and gives general protection against
refoulement to a country where an
individual would be at risk of torture.

3.1.4 International Convention on the
Elimination of All Forms of Racial
Discrimination

The ICERD requires that laws against
racial discrimination must apply to non-
citizens regardless of their immigration
status'.

The Geneva Conventions draw no
distinctions between citizen and non-
citizen, or between regular and irregular
migrant, in their protection against
violations of humanitarian law in time of
conflict. These treaties require governments
to ensure that human rights are respected
by regulating the actions of national
authorities - the police force, public
education authorities, hospitals.

Increasingly governments are also
required to ensure that rights are respected
in the private sphere, and that private
persons - including employers - do not
violate rights. When states ratify the ICERD
they accept a three tier set of obligations;
they undertake to 'engage in no actor

Practice of racial discrimination', to 'ensure'
conformity by public authorities, and to

Prohibit' discrimination by private groups.
Through their ratification of the Vienna
Qonvention on Consular Access, states

undertake to respect the right of all

ants to consular access and protection.

3.2 SPECIFIC CONVENTIONS

PERTAINING TO MIGRANT
WORKERS
Three complementary universal

instruments provide the necessary legal
framework not only for protection of
migrants' human rights, including labour
rights, but also for national migration policy
and international cooperation to regulate
migration. These are the:

a. 1990 International Convention on the
Protection of the Rights of All
MigrantWorkers and Members of
Their Families (ICRMW).

b. ILO Migration for Employment
Convention, 1949 (C-97).

c.  ILO Migrant Workers (Supplementary
Provisions) Convention, 1975 (C-143)

The fundamental importance of the
ICRMW and the complementary ILO
Conventions is that they provide a
comprehensive normative framework for
defining national and international
migration policy under the rule of law. They
outline a rights-based approach, but are far
more than human rights treaties. They set
parameters for a wide range of national
policy and regulatory concerns, and they
delineate the agenda for inter-State
consultation and cooperation on most
pertinent issues, including exchange of
information, cooperation in combating
irregular migration, smuggling of migrants
and trafficking in persons, pre-departure
orientation for migrants, orderly return and
reintegration in home countries, and others.




3.2.1 INTERNATIONAL CONVENTION
ON THE PROTECTION OF THE
RIGHTS OF ALL MIGRANT
WORKERS AND MEMBERS OF
THEIR FAMILIES (ICMW)

As its title implies, the ICMW addresses
the working situation of migrants, entitling
them to the same pay, hours, safety
considerations, and other workplace
conditions that nationals enjoy. However,
the convention goes beyond rights in the
workplace by  enumerating a
comprehensive list of protections for
migrants' family members, with the goal of
acknowledging migrant workers as more
than simply economic factors of production.
Indicative of this concern are provisions
barring the arbitrary expulsion of legal
migrant workers.

As stated earlier, the ICMW does not
attempt to create new rights. Rather, it
explicitly extends to migrants those rights
set forth in other UN documents, examined
above.The ICMW brings together in a single
text the rights which already protect
migrants -including irregular workers - and
which have already been accepted by most
states through the 'core' human rights
treaties. It gives some additional rights to
regular migrant workers -including the right
to family reunification. Most of the rights
set out in Part III, which applies to 'all
migrant workers, and thus includes
irregular migrants, are fundamental civil
and political rights, mirroring the ICCPR.
There is to be equal treatment between all
migrant workers and nationals in respect of
basic economic and social rights, including

CEEREED |

remuneration, work and employment ']
conditions, social security, emergency
medical care, and access to education for
the children of migrant workers. Cultural |
rights are also protected. They may join any
trade union. The Convention emphasises
that these rights apply to 'all' migrant
workers, irregular as well as regular, by
obliging states parties to ensure that
'migrant workers are not deprived of any |
rights ...by reason of any irregularity in l

their stay or employment'. |

The Convention grants certain rights
solely to regular migrant workers, and to
their families, giving them equal treatment
with nationals in respect of - inter alia -
access to educational institutions and
service, vocational guidance and training,
housing, social and health services, and
participation in cultural life. They are given
the right to form trade unions and rights to
political participation. They also have a
right to family reunification. |

The Convention establishes a Committee
to oversee implementation by states. The
Committee examines reports from states,
and considers communications from
individual and other states alleging
violations. An ILO representative is to
participate in a consultative capacity at the
Committee's meetings.

The Convention is important both as a
synthesis of the rights and duties which
have been already been agreed by‘
governments through the core human rights
treaties. It extends some rights - for example-
by extending rights to migrant workets

directly against employers as well as agamsf]
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the state. It also grants some new rights -
for example to transfer earnings and
savings, and to be informed of the rights
contained in the Convention.

Another notable feature of the ICMW is
its inclusion of the undocumented.
Recognizing the risks undocumented
migrants face from employers and others,
the ICMW aims to ensure that, despite issues
of questionable legal status, "Every migrant
worker and every member of his or her
family shall have the right to recognition
everywhere as a person before the law."
Even absent legal status, undocumented
migrants are ensured certain legal rights.

The treaty recognizes that legal migrants
have the legitimacy to claim more rights
than undocumented migrants, but it
stresses that undocumented migrants must
see their fundamental human rights
respected. Migrants with proper
documentation enjoy a wider range of rights
under the convention than the
undocumented, including some level of

political participation, access to

‘unemployment benefits and public work

schemes, access to education and training
opportunities, the ability to form unions,
and family reunification.

The principle of human rights therefore
is that entering a country in violation of
immigration laws does not deprive an
irregular migrant of his or her most
fundamental human rights, nor does it erase
the obligation of the host state to protect
these individuals. The analogy is sometimes
made with the operation of criminal law

% Where; although an individual may have

broken the law, and be liable to prosecution
for a specific criminal offence, he or she
retains their basic human rights - to due
process or humane treatment - throughout
the legal process, and after conviction.

Notably however, the ICMW specifically
states that the rights it lays out for
undocumented workers should not be
interpreted as implying their regularization,
and it further endorses that states combat
illegal migration while strengthening
channels for lawful migration.

3.2.2 ILOMIGRATION FOR
EMPLOYMENT CONVENTION,
1949 (C-97)

The earlier ILO Migration for
Employment Convention (No. 97) provides
the foundations forequal treatment between
nationals and regular migrants in
recruitment procedures, living andworking
conditions, and access to justice, tax and
social security. It sets out details forcontract
conditions, participation of migrants in job
training or promotion, provisions forfamily
reunification, and appeals against
unjustified termination of employment or
expulsion,as well as other measures to
regulate the entire migration process.

Convention No. 97 (ratified by 47
member States as at 22 September 2008)
provides for equalityof treatment and non-
discrimination in respect of nationality,
race, religion or sex between migrant
workers who have been regularly admitted
and nationals, arising out of laws or
regulations or the practices of the
administrative authorities in four areas:
living and working conditions, social
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security, employment taxes and access to
justice. The provisions include, among
others, equal remuneration, membership of
trade unions, and enjoyment of the benefits
of collective bargaining.

The Convention, and its accompanying
Recommendation (No. 86), also set out
details for contract conditions, the
participation of migrants in job training or
promotion and deal with provisions for
family reunification and appeals against
unjustified termination of employment or
expulsion, and other measures to regulate
the entire migration process.

In Article 11, Paragraph 1, the
Convention gives a definition of migrant
workers:

"For the purpose of this Convention the
term migrant for employment means a
person who migrates from one country to
another with a view to being employed
otherwise than on his own account and
includes any person regularly admitted as
a migrant for employment."

Convention No. 97 excludes "(a) frontier
workers; (b) artists and members of the
liberal professions who have entered the
country on a short-term basis; c) seamen".

Apart from these exclusions the principle
of equal treatment is applicable to all
migrant workers who have been regularly
admitted in countries having ratified the
Convention.

Equal treatment (treatment not less
favourable to that which applies to
nationals) is the central element of
Convention No. 97. It is contained in Article

'

6 which prohibits discrimination between
regularly admitted migrant workers and
national workers with regard to:

a. ... remuneration, including family
allowances where these form part of
remuneration, hours of work, overtime
arrangements, holidays with pay,
restrictions on homework, minimum age for
employment, apprenticeship and training,
women's work and the work of young
persons; membership of trade unions and
enjoyment of the benefits of collective
bargaining; accommodation; and social
security (that is to say, legal provision in
respect of employment injury, maternity,
sickness, invalidity, old age, death,
unemployment and family responsibilities,
and any other contingency which,
according to national laws or regulations,
is covered by a social security scheme). This
also applies to employment taxes, dues or
contributions payable in respect of the

person employed; and legal proceedings -
relating to the matters referred to in this -

Convention.

Article 3, Paragraph 2 of Convention No.
97 invites ratifying States to engage in
cooperation to combat misleading
propaganda. It has been clarified by the ILO
Committee of Experts that misleading
propaganda not only covers misleading
information that migrants may receive
before their departure, in order to lure them

into going to a specific country, it also |
concerns racist propaganda in the countries

of destination.

Article 4 requires States to provide
migrant workers with adequate and free
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services in connection with recruitment and
job placement.

Article 7 provides that a member State
should "ensure that the services rendered by
its public employment service to migrants
for employment are rendered free". This also
applies to private employment agencies
through ILO Convention No. 181.

Convention No. 97 contains important
protection provisions for migrant workers.
For instance, they should have access to
appropriate medical services (Article 5) and
should be allowed to transfer their earnings
and savings (Article 9).

Article 8 of Convention No. 97 prohibits
the expulsion of migrants admitted
permanently, in the event of incapacity for
work. This is an important provision. In
many countries, there remain questionable
linkages between health status and job
security or security of residence.

Some bilateral agreements signed between
countries of origin and countries of
destination contain language linking the
termination of employment (and therefore

1 expulsion) to a worker's contractionof "HIV /

AIDS or any other contagious disease".
Indeed a number of countries require migrant
workersapplying for jobs to undergo
mandatory testing for HIV/AIDS or
condition the renewal of the work permit on
such testing. This is clearly a violation of
human rights and goes also against the ILO
code of practice on HIV/ AIDS and the world
of work. Such a requirement would also be
regarded as contrary to Convention No. 97.

Ratifying States may, under Article 14,
exclude from the ratification any or all of

the three annexes to the Convention. The
two first annexes deal with organized
migration for employment. They contain
important provisions, however. For
instance, Article 5 of Annex I and Article 6
of Annex II make provision for migrant
workers to obtain a written contract
indicating conditions and job descriptions
before leaving the country of origin. And
Article 3 of Annex I speaks of the required
supervision by States of agencies dealing
with recruitment, to ensure compliance
with the law. The third Annex is more
general and deals with migration, whether
organized or spontaneous.

3.2.3 ILO MIGRANT WORKERS
(SUPPLEMENTARY PROVISIONS)
CONVENTION, 1975 (C-143)

The complementary ILO Migrant
Workers Convention (No. 143) provides
specific guidance regarding treatment of
irregular migration and facilitating
integration of migrants in host societies.
Article 1 establishes the obligation of
ratifying States to "respect the basic human
rights of all migrant workers," independent
of their legal situation in the host State. Its
Part II details standards for integration of
long term migrant workers.

The full title of Convention No. 143 is
"Convention concerning Migrations in
Abusive Conditionsand the Promotion of
Equality of Opportunity and Treatment of
Migrant Workers". The Convention consists
of three parts and governments may decide
to exclude either Part I or Part II from their
ratification of this instrument.
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Basic Human Rights

Part I runs from Article 1 to 9 and
constitutes the first attempt by the
international community to deal with
irregular migration and to do it from a
rights-based perspective.

Articlel thus lays down the general
obligation for member States to respect the
basic human rights of all migrant workers.
In other words, the rights of all migrant
workers, regardless of their status, are to be
respected. The intention is to affirm, without
challenging the right of States to regulate
migratory flows, the right of migrant
workers to be protected, whether or not they
entered or remained the country on a
regular basis, with or without official
documents. This Article refers, according to
the ILO Committee of Experts, to the
fundamental human rights contained in the
international instruments adopted by the
UN in this domain, and includes the
fundamental rights of workers covered by
the ILO Declaration on Fundamental
Principles and Rights at Work, adopted by
the International Labour Conference on 18
June 1998. The ILO Declaration lists these
rights in Paragraph 2 as follows: "(a)
freedom of association and the effective
recognition of the right to collective
bargaining; (b) the elimination of all forms
of forced or compulsory labour; (c) the
effective abolition of child labour; and (d)
the elimination of discrimination in respect
of employment and occupation".

Articles 2 and 3 of Convention No. 143

~invite member States to act and possibly

cooperate to suppress the clandestine

|
movement of migrants. Here, attention is
paid to the fact that it is therecruiters or the
employers of irregular workers who may be
prosecuted and sentenced, but not the
migrant workers themselves. The ILO
Committee of Experts has indicated
however that, contrary to the spirit of the
Convention, "sanctions against migrants in
an irregular situation are very widespread,
both in sending and in receiving countries",
It must be added that actual sanctions
against employers are in fact very rare, i
compared with deportation or other \!
measures applied against migrant workers.
So Articles 2 and 3 deserve to be borne in |
mind. '

|
J

Cooperation between member States as
provided by the Convention should also,
according to

Article 4, make it possible to prosecute the §
authors of trafficking whatever the country |
from which they exercise their activities.
This is reminiscent of the adoption more |
recently by a number of countries, of |
legislation that includes "extraterritorial® |
provisions, namely in addressing the issues
of trafficking and pedophilia and enabling
countries to prosecute offenders even if
their crimes have been perpetrated outside :
of their territory.

Consultation of social partners is |
foreseen in Article 7 of the Convention ‘
which provides employers and trade union
organizations with the right of initiative in ‘
the field of combating abusive conditions in -
labour migrations. |

Part I of the Convention also lays down ‘

certain protective measures for migrants § &
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who have lost their employment. In that
respect, Article 8 specifies that:

"One: On condition that he has resided
legally in the territory for the purpose of
employment, the migrant worker shall not be
regarded as in anillegal orirregular situation
by the mere fact of the loss of his employment,
which shall not in itself imply the withdrawal
of his authorization of residence or, as the case
may be, work permit". And

"Two: Accordingly, he shall enjoy equality
of treatment with nationals in respect in
particular of guarantees of security of
employment, the provision of alternative
employment, relief work and retraining".

Rights of undocumented migrant
workers With regard to migrant workers in
an irregular situation, Article 9 reads as
follows: "Without prejudice to measures
designed to control movements of migrants
for employment by ensuring that migrant
workers enter national territory and are
admitted to employment in conformity with
the relevant laws and regulations, the
migrant worker shall, in cases in which

these laws and regulations have not been

respected and in which his position cannot
be regularized, enjoy equality of treatment
for himself and his family in respect of rights
arising out of past employment as
regardsremuneration, social security and
other benefits". In other words, a migrant
worker who has performed work, even if in
an irregular situation, has the right to be
paidhis salary and is entitled for the work
performed to social security and other
benefits, as would apply to a migrant in a
regular situation.

CEEEED
Part IT of Convention No. 143: equal
opportunities

Part II of Convention No. 143 only
applies to regularly admitted migrants.
While Convention No. 97 intends to prohibit
inequalities of treatment between migrant
workers ina regular situation and national
workers, Part II of Convention No. 143 aims
to also provide for'equality of opportunity”,
that is to say that it also aims at eliminating
discrimination in practiceby proposing
specific measures to ensure equality,
including for instance in recruitment, job
mobilityor education and vocational
training.

According to Article 10 of Convention
No. 143, this also applies to social security,
trade union and cultural rights.

Article 14 suggests that migrant workers
should be allowed to change employers, at
least after a period of maximum two years.
This is an important means of avoiding
abusive situations and the obligation to stay
with an employer for longer periods may
give the employer an unwarranted way of
putting pressure on his/her employee by
threatening to stop or not renew the
contract in which case the worker will have
also lost residential authorization and will
be forced to leave the country or face
deportation.

Family Reunification

Article 13 requires States Parties to the
Conventions to facilitate the reunification
of the family of the migrant workers legally
residing on their territory. It should also be
said that Article 9(4) of Convention No. 143
provides that "nothing in this Convention
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themselves in forced labour conditions, with
travel documents such as passports taken from
them and an obligation to pay the "debts"
incurred in moving them to the destination
country.

While it is often only adult workers who
migrate, if they do take their families, their
children are often forced to work. Trafficking
in persons often involves children and young
workers.

The principles of freedom of association and
the right to organize are recognized to apply
to all workers, including migrants, regardless
of their being regular or irregular.
Unscrupulous employers will frequently try to
stop migrant workers joining trade unions. It
is the absence of unions that makes migrant
workers easy to exploit. '

Key points of the ILO's core Conventions are:

3.3.1 Freedom of Association and
Protection of the Right to Organise
Convention, 1948 (No. 87)

Guarantees the removal of acts of
discrimination against trade unions; the
protection of employers' and workers'
organizations against mutual interference; and
calls for measures to promote collective
bargaining. Article 2 is vital: Workers and
employers, without distinction whatsoever,
shall have the right to establish and, subject
only to the rules of the organization concerned,
to join organizations of their own choosing
without previous authorization.149
ratifications as at 14 July 2008.

daian si8w

3.3.2 Right to Organise and
Collective Bargaining Convention, 1949
(No. 98)

Protects workers who are exercising the
right to organize; upholds the principle of
non-interference between workers and
employers organizations; and promotes
voluntary collective bargaining. 159
ratifications as at 14 July 2008.

3.3.3 Forced Labour Convention, 1930
(No. 29)

This aims at the immediate
suppression of all forms of forced or
compulsory labour, with exceptions such
a military service, convict labour, and
during emergencies such as war, fires
and earthquakes. Ratified by 173
countries as at 14 July 2008 - the most
widely ratified Convention.

3.3.4 Abolition of Forced Labour
Convention, 1957 (No. 105)

This provides for the abolition of all
forms of forced or compulsory labour as
a means of political coercion or
education; as sanctions against the free
expressions of political and ideological
opinions; as workforce mobilization; as
labour discipline; as a punishment for
taking part in strikes; and as measure of
discrimination. 169 ratifications as at 14
July 2008.

3.3.5 Equal Remuneration Convention,
1951 (No. 100)

This underscores the principle of equal
remuneration between men and women,
for work of equal value. 166 ratifications
as at 14 July 2008.
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3.3.6 Discrimination (Employment and
Occupation) Convention, 1958 (No. 111)

This provides for a national policy
designed to eliminate, in respect of
employment and occupation, all direct and
indirect discrimination based on race,
colour, sex, religion, political opinion,
national extraction or-social origin. 168
ratifications as at 14 July 2008.

3.3.7 Minimum Age Convention, 1973 (No.
138)

Applies to all sectors of economic
activity; States must declare a national
minimum age for admission to employment;
all children are covered whether or not they
are employed for wages; States must pursue
a national policy to ensure the effective
abolition of child labour; the minimum age
for entry into work shall not be less than
that for the completion of compulsory
schooling (although a lower age than 14
years may be adopted for light work, for
countries which are less developed); an age
level of 18 is set for hazardous work. 150
ratifications as at 14 July 2008.

3.3.8 Prohibition and Immediate
Elimination of the Worst Forms of Child
Labour Convention, 1999 (No. 182)

Member States to draw up a time-bound
programme for the elimination of the worst
forms of child labour. While the Convention
itself gives a list, member States, in
consultation with social partners, shall also
draw up their own list of the worst forms.
168 ratifications as at 14 July 2008.

ftnEs
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3.4 OTHER INTERNATIONAL LABOUR
STANDARDS

While many international laboup
standards are relevant to migrant workers |

two may be specially noted here: ‘ !

3.4.1 Private Employment Agenc1es
Convention, 1997 (No. 181)

The first is the Private Employment
Agencies Convention, 1997 (No. 181). 20
ratifications as at 14 July 2008. ILO member ¥
States that ratify the Convention should |
ensure that private employment agencies do |
not charge workers for their services; and |
that workers are allowed to join trade
unions.

In particular, Article 11 states:

"A Member shall, in accordance with}
national law and practice, take the

necessary measures to ensure adequate l ?

protection for the workers employed by
private employment agencies as described
in Article 1, Paragraph 1(b) above, in
relation to: |

(a) freedom of association; }
(b) collective bargaining;
(c) minimum wages;

(d) working time and other working:

conditions;
(e) statutory social security benefits;
(f) access to training;
(g) occupational safety and health;
(h) compensation in case of occupational

accidents or diseases; .

(i) compensation in case of insolvency
and protection of workers' claims;

i
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(j) ~maternity protection and benefits, and
parental protection and benefits."

Regulating employment agencies
properly would play a very important role
in ensuring migrant workers' welfare. Only
70 countries have ratified this Convention,
and very few of these are large "origin
countries". .

Article 8 of the Convention is
particularly concerned with preventing
abuses of migrant workers, it says:

1. A Member shall, after consulting the
most representative organizations of
employers and workers, adopt all necessary
and appropriate measures, both within its
jurisdiction and, where appropriate, in
collaboration with other Members, to
provide adequate protection for and
prevent abuses of migrant workers
recruited or placed inits territory by private
employment agencies:‘These shall include
laws or regulations which provide for
penalties, including prohibition of those
private employment agencies which engage
in fraudulent practices and abuses.

2. Where workers are recruited in one
country for work in another, the Members
concerned shall consider concluding
bilateral agreements to prevent abuses and
fraudulent practices in recruitment,

Placement and employment.

3.4.2 Employment Relationship
Recommendation, 2006 (No. 198)

| Anew Recommendation, adopted by the
Fr_lternational Labour Conference in 2006,
geals with the employment relationship. It

I‘{s Concerned with establishing when a

genuine worker-employer relationship
exists. The use by unscrupulous employers
of disguised employment relationships to

avoid legal obligations to workers, and to.
discourage union organization, is on the.

increase.

"Migrant workers are more likely to be

involved in these "informal" employment.

relationships. The Recommendation states:

In the context of the transnational
movement of workers:

(a) inframing national policy, a Member
should, after consulting the most
representative organizations of employers
and workers, consider adopting appropriate
measures within its jurisdiction, and where
appropriate in collaboration with other
Members, so as to provide effective

protection to and prevent abuses of migrant -

workers in its territory who may be affected
by uncertainty as to the existence of an
employment relationship;

(b) where workers are recruited in one
country for work in another, the Members
concerned may consider concluding
bilateral agreements to prevent abuses and
fraudulent practices which have as their
purpose the evasion of the existing
arrangements for the protection of workers
in the context of an employment
relationship."

4.0 MECHANISMS FOR PROTECTION
OF MIGRANT WORKERS' RIGHTS

International human rights protection for
migrant workers takes two forms.

Historically, aliens looked to their
countries of nationality to assist them -
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through diplomatic protection - when their
rights were violated, and so did not need -
at least in principle - the protection of the

“international community. Migrants are

distinguished from refugees by the fact that
they,unlike refugees, can look to their
country of nationality for protection and so
do not require protection from the
international community. Diplomatic
protection is the first and older protection
mechanism, and its importance is growing.

International human rights law creates
a second, and newer, system under which
individuals are entitled to enjoy rights
whether they are in their own countries or
abroad. These rights derive not from their
nationality, but from the human rights
treaties which the state - their own or the
country in which they live - has voluntarily
undertaken to respect. This situation
represents a majdr departure from, and also

_ arestriction on, the broad autonomy which
~ States have traditionally enjoyed in their

dealings with aliens, and migrants. But it

should be emphasised that it is a departure
which states have agreed, and upon which
governments have voluntarily embarked.

The practical implications of this system for
migrants are profound, but they are not yet

~ fully developed or understood. Nor do
- migrants, their legal representatives or even
_ trade unions make full use of the complaints
- procedures which exist under the UN and
~regional treaties - to obtain redress in

individual cases, or as a means of developing
acomprehensive case law on migrants'rights,
or to challenge national laws and policies
which impact negatively on migrants.

. el

A powerful obstacle to all rights protection

is ignorance, and many migrants know littlé%
about what their rights are, or how to claim;
them. Many, perhaps most, migrant workerg
know little about their rights and the actions]
they can take when inequities ot}
mistreatment occur. While this is a problem ‘
which their own countries can address, by
providing information before they leave, the'
countries in which they live and work have}

the primary responsibility for protection. |
Reporting on Saudi Arabia - where|
migrants make up almost half of the total}
population, and where rights protection is:
particularly weak - Human Rights Watch’
has urged the government to 'provide a clear’
enunciation of the specific rights that}
migrant workers are entitled to enjoy’; the | l
information should be practical not|
theoretical'. It should 'draw on the specific §
abuses that migrants are most likely to face'.s
The information should be translated into] .
the languages of the countries of origin, and §
provided to every worker on arrival as a
routine matter of immigration practice.

4.1 DIPLOMATIC PROTECTION

When a state arrests a non-citizen,
international law requires the arresting
state to inform him of his right to contact
consular officials of his home state, and to| 3
1

communicate such a request to consular !
officials 'without delay'. Consular officials} |

are entitled to visit a national who is in} '@
custody, and may provide assistance, i
including arranging legal representation’| |
The practice is rooted in the reciprocal
interest of all states to safeguard their ﬁ
nationais abroad. 1

1
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The importance of this practice has
grown in the contemporary world as labour
migration -both regular and irregular - has
increased; for example, embassies of South
Asian countries provide a range of services
to migrant workers including shelter and
medical services to runaway workers,
repatriation, issuing of passports to those
whose passports have been retained by
employers or agents; legal action to obtain
payment of wages and compensation.

When it was unable to ensure that its
consuls could have access to Mexicans in
custody in the US, many of whom were
irregular migrant who had been charged
and convicted of capital offences, Mexico
took its case to the International Court of
Justice, and succeeded in its claim that the
US was in breach of international law. This
important case demonstrated the essential
role of consular access in human rights
protection. It also shows the need for
lateral' legalapproaches in using general
provisions of international law to provide
specitic rights protection for migrants.

Even graver breaches of the right to
consular protection occur, as for example in
the case of Saudi Arabia where Indian
authorities have reported that they do not
Ieceive any advance information from the
r-;ngdi authorities about the execution, by
.bé'hgading, of Indian nationals - migrant
Workers; 'we generally get the information

after the execution from our local

- NeWspapers'.

ZTHE HUMAN RIGHTS TREATY
SYSTEM

rights treaties, they undertake to implement

the treaty's provisions through national law
and policy. In each case this implementation

is overseen - and monitored - by a.

committee of independent experts, who are
elected by governments, and who are
referred to as Treaty Bodies. They review the
steps taken by governments to protect
human rights. The Human Rights
Committee reviews reports from the 154
countries which are parties to the ICCPR,
and can also determine complaints from
those countries which have given it
jurisdiction over individual cases in
circumstances where individuals (citizens
or migrants) claim their rights have been
violated. One of the Committee's first
decisions concerned discrimination
between men and women in national
immigration laws, and the family's right to
live together. At the time, Mauritian law
gave male citizen an automatic right to
bring their wives to live in Mauritius,
whereas a woman had no equivalent right
for her husband. The Committee found that
this was sexual discrimination and was a
breach of the ICCPR. Mauritius then
changed the law. The Committee also
requests states to remedy particular
situations; example include alleged forced
labour, and cruel, inhuman and de grading
treatment of Haitian nationals in the
Dominican Republic; alleged violations of
the rights of aliens in Azerbaijan; and it has
asked Switzerland to ensure that restraints
in cases of forcible deportation 'do not affect
the life and dignity of the persons
concerned'. Similarly, the Committee on the
Rights of the Child monitors the steps taken

3
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‘by 192 states to implement that Convention,
and a similar process is now beginning under
the ICMW.

Problems relating to the treatment of
migrants arise under each of these treaties,
and are considered by each treaty body.
There is not yet a common jurisprudence
and it can be difficult to know exactly how
a particular right - for example, non-
discrimination - is to be interpreted across
the board. There is a strong case for joint
comments and recommendations by the
treaty bodies which would establish a clear
and consistent approach, which policy
makers would then follow.

43 REGIONAL SYSTEMS

Migrants' rights are also protected under
regional treaties. Case law and advisory
opinions from the European and the Inter
American Courts of Human Rights (ECtHR'
and 'TACtHR'), and the African Commission
should be followed by countries in the three
regions.

In Europe, although decisions of the
ECtHR have not affected member states'
formal control over external borders and
free movement rights, they have
circumscribed decision making in some
individual cases. This means that while the
European Convention does not create any
right of entry, it may prevent the removal,
or deportation, of a third country national
from a member state - for example where it
is the home of his immediate family, and
removal would be an infringement of the
right to respect for family life. In an
important advisory opinion, the IACtHR
stated that the enjoyment and exercise of an

GEEGER)
. . |
irregular migrant's contractua]
employment rights are not affected by any

irregularity of migration status. I
44 NATIONAL PROTECTION

The human rights system works on the
principle that individuals take their caseg
to the international procedures only as a last|
resort, after all domestic remedies have been’
exhausted, and that international human
rights law is to be applied in the first
instance by national courts. Increasingly
national courts are applying international’
human rights law to cases which come
before them.

A recent UK case concerned a refusal of|
state support to three African asylum
seekers, who were not allowed to support|
themselves by working while their]
application for asYlum was under review.;
The court determined that this decision had
resulted in a 'level of abject destitution'
which breached the prohibition of inhuman |
and degrading treatment in the ECHR. \

4.5 UN SPECIAL MECHANISMS |

Both the UN and the Inter American |
system have appointed Special Rapporteurs l
to report on the human rights of migrants; |
the Inter American Commission also
conducts site visits and holds special
hearings. Other UN thematic rapporteurs
report to the Human Rights Commission on |
migrant-related issues in the course of |
mandates on -e.g. - health, violence against
women and trafficking. All are important |
tools for improving factual knowledge of |
the circumstances in which migrants are
most vulnerable, and for establishing a §
dialogue with governments. The reports of If |
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the thematic special rapporteurs give
practical effect to human rights principles
and apply them to the situation of migrants,
notably the reports of the Special
Rapporteurs on the Right to Health, and on
Violence against Women.

5.0 THE PROBLEM OF DATA

A major obstacle to policy. making is lack
of information - on types of violation, the
plraces where they occur, and their
characteristics. Violations have been
generally under recorded, and lack of
reliable data and of policy-oriented research
is a recurring theme in migrants' rights
issues.

There are a number of reasons for the
absence and under recording of data.
Migrants are less likely than citizens to place
their jobs at risk by reporting abuse by
employers. Under recordingis greater to the
extent that migrants are irregular or
marginal, and so less able - or willing - to
report their difficulties to national or
international authorities and seek redress
through formal procedures.

Irregular migrants who are subjected to
rights abuse by immigration authorities in
the course of deportation seldom report his
or take legal action once they have reached
their home country. In many situations,
migrants do not know what rights they are
entitled to, and still less how to claim them;
the case of migrant women is an extreme
eXample this lack of knowledge, and of
Under recording. Another is forced labour,
Whlch takes place in the illicit underground

CREREED

National statistics are sometimes
restricted by official fears that the
information - e.g. on illegal entry and
enforcement - could be 'misused'. Media
and governmental reports on rights
violations during the migratory process are
increasing, but it is not clear whether this
reflects increased levels or increased
exposure. NGO reporting on migrants'
rights is also increasing, but it remains
modest in comparison with that on refugees.

Much reporting, as well as standard
setting, has focused on migrant workers.
This work has a wider relevance for
migrants since most - with the limited
exception of, e.g., some family members and
students - are or have been in some form of
remunerated activity.

An EU expert study in 2004, noted that
one of the biggest gaps in the understanding
of trafficking is in data collection, and is due
to many factors which are linked to the
illegality of traffickers' activities, the use of
different definitions, the lack of data
sharing and political decisions. It proposed
the establishment of independent 'National
Rapporteurs' who would collect and
analyse information from different source,
and develop common guidelines so that the
data collected could be compared.

6.0 CONCLUSION

Although international human rights
principles are universally applicable, and
generally apply to all citizens and migrants
without distinction, the rights actually
enjoyed by migrants, and their treatment,
differ widely from country to country. But
some conclusions can nonetheless be drawn
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from the factual data - albeit too limited -
which exists on the human rights situation
of migrants.

It confirms the vulnerability of very
many - though by no means all - migrants.
It underscores the fact that some groups are
more vulnerable than others to abuses. They
include women and children, particularly
those in domestic employment and victims
of smuggling, and migrant workers in
exploitative employment. It is sometimes
assumed that it is only irregular migrants
who experience exploitation, but this is not
wholly correct. They may be at the highest
risk, but regular migrants are also caught
in situations of labourexploitation from
which they find it difficult to escape; this is
particularly acute in the informal and
unregulated economy.

One of the 'drivers' of migration is a
human rights 'deficit' in countries of origin,
together with a high incidence of gender and
other discrimination; this pattern of
causation is both wider, including social
and economic rights, and less specific than
the persecution which causes refugee flight.
Many migration decisions which are
typically seen as motivated by the wish for
greater economic opportunity are driven by
human rights factors.

Available data underscores the links
between irregular migration and trafficking
and smuggling, between irregular migration
and exploitative labour, and - generally -
between anirregular immigration status and
violation of human rights, by national
authorities or by private individuals,
employers, and criminal groups.

o
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Attempts to end irregular migration by J
ever stricter controls have failed, and the |
clearcorrelation between illegality, lack ofu 1
human rights protection, and abuses createg
a serious policy dilemma for governments,

Similarly, human rights are generally not
well protected in informal sector

regulation in this type of employment s very
difficult, and that much more needs to be

|
|
employment, including domestic work, that

done by governments. In many countries the
failure to separate rights protection from
immigration control, especially in relation
to employment, has prevented migrants
from reporting abuses to the authorities ,
and resulted in a de facto immunity - and
impunity - for those who exploit migrants.
This is encouraged by widespread ignorance
of their rights on the part of migrants.

A central challenge for governments is to

prevent xenophobia and racism, which

together create an enabling environment for
other humanrights abuse.

The legal picture is more positive, at least
in theory. It starts from the fact that human
rights have been defined by governments,
and voluntarily accepted by states as moral
obligations and as legal duties. Human
rights 'do not appear "deus ex machina';
they reflect state deliberation, practice and
commitment'.

Migrants, whether they are regular or
irregular, enjoy rights which are protected
under general human rights law; most of
these rights are guaranteed irrespective of
an individual's immigration status. While
relatively few states have yet accepted the
ICMW as a legal obligation, the general -
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'core' - treaties already protect migrants'
rights and have a very high level of legal
acceptance because they have been ratified
by most states in both the industrialised and
in the developing worlds. In some cases -
notably the CRC - these treaties have
created - in effect - a shared common law.
They protect civiland political rights; social,
economic and cultural rights; proscribe
torture and discrimination, and they
explicitly protect the rights of women and
children. They ensure consular access. They
criminaliseexploitation in the form of forced
labour and trafficking, and they protect the
rights of its victims. There is a high - but too
often unrecognised - degree of concordance
between the rights in the ICMW and the
rights protected by these widely ratified
treaties.

Many international labour standards and
employment rights afe also human rights,
most notably those contained in the ILO
Declaration on Fundamental Principles and
Rights at Work. The relationship between
human rights andlabour standards is a

- strongly complementary one.

Consular access and protection is an
important mechanism for rights protection,
and there are many examples of its value.
This is an area in which more resources are
urgently needed especially by the countries
from which unskilled migrants originate.
But the fact that migrants' rights are to be
found in different laws and treaties, and are
dispersed' between a number of legal
Sources has made it hard for migrants to
know their rights. Many migrants do not

. know the rights to which they are entitled,
48 |

and policy makers do not know their
protection obligations. This has facilitated
a belief that they, and particularly irregular
migrants, have little rights protection in
comparison with citizens. Only when the
ICMW attains a much higher level of
government acceptance is this major
obstacle likely to be removed.

7.0 RECOMMENDATIONS

Flowing from the persistent violation of
rights of migrant workers despite the
existence of clear laws against it under
international law, the following are clear:

1.  Thereisa pressing need for more states
to ratify all human rights treaties,
including the CMW, and the ILO
labour standards, so that migrants
enjoy the same near universal level of
protection as do children, through the
CRC.

2. These rights must then be enforced
through national laws, policies, and
practices, so that the present gap -
often chasm - between theory and
practice is bridged.

3. One central difficulty is the fact that
migrants' rights are dispersed between
so many different treaties; and the one
treaty which brings them together
comprehensively is not yet widely
accepted by states.

There is therefore a need for a simple and
comprehensive statement of the human
rights enjoyed by migrants, which brings
together the principles contained in
international law. This could draw on the
example of the Guiding Principles for
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Internally DisplacedPersons, and be written
in clear and non-legal terms. It should be
easily understood by migrants, and could
guide government officials in policy and law
making. It would make migrants and their
representatives aware of their rights, as well
as trade unions and employers'
organisations. Such a statement could be
used by consular officials in their
representations on behalf of their nationals,
and it could inform the content of
employment contracts in the informal, as
well as the formal, sectors. It would notbe a
legal text, or 'compete’ with international
and regional treaties, but would protect by
empowering migrants to know and claim
their rights.

At the same time, rights based

approaches to migration policy should be
developed, using the ICMW and other

human rights norms and labour standards
as tools for policy making.

It is evident that there is a data 'gap'
which has held back rights protection and
research-based policy making.
Conventional methods of data collection
cannot easily be adapted to situations
involving illegality, where people fear to
report rights abuses. The two Special
Rapporteurs - appointed by the UN and by
the TACHR - make an important
contribution to research, fact finding, and
policy making. Similar appointments - like
the proposed EU Rapporteur to collect data
on trafficking - could usefully be made at a
regional level to focus on those stages of the
migratory process in which migrant's rights
are at risk.

|

Laws and policies protecting the rights of § &
migrants during the migration cycle should §
be set in the context of, and complemented §
by, development policies which address the |
underlying causes of migration. There is
increasing recognition that discrimination,
extreme gender inequality, and abuses of
social and economic, as well as civil and
political, rights are central factors in the;
decision to emigrate, and that this is
especially true in the case of trafficking and.
smuggling.

The Joint Migration and Development.
Initiative has also suggested a two pronged.
approach to improving on the protection of
human rights of migrants , migrant workers
inclusive, these efforts relate to NGOs and

a. Awareness raising: Through
information campaigns. The production
and distribution of information among &
target audience helps raise awareness about
migrant rights. This empowers migrants by
giving them access to relevant knowledge
that puts them in a position to make
informed decisions about their lives.

b. Assisting vulnerable migrants:
service provision can enhance the rights of
migrants in transit countries, after arrival
in countries of destination, and after retur
to the countries of origin. These services
may include, legal advisory services;
provision of shelter, psychosocia.'fl
counseling etc. e

One of such efforts is the Nigerian-Polist
Initiative, founded on October 1st 2009 for
migrants rights, which has provided fre€
legal services to about 50 Nigerians living
in Poland in the request for the ne
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biometric Nigerian passports. In addition,
most of the detainees from the incident of
the killing of the Nigerian at Warsaw, the
Capital city of Poland, and whose travel
documents were seized by the Polish Police
authority have been assisted to regain access
to their travel documents. Through the
project, Nigerians have been given a voice
in Poland.

In Nigeria, a team of migration lawyers
have been trained and instituted by the
initiative to implement actions relating to
migration issues from Nigeria. This team of
migration lawyers reacts on the issues of the
imprudent entry visa refusal by many
diplomatic missions and embassies in
Nigeria as well as the cases of irregular
migration that is most predominant in
Nigeria. '

The over-riding priority is to create a
situation in which migration can take place
in conditions of dignity, and become an
informed choice rather than a strategy of
survival - even desperation - in an
economically asymmetric world, as it is

' today for many migrants.
Foot Note:
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MIGRATION PATTERNS AND CHALLENGES FOR INDIANS ’

SEEKING WORK ABROAD: A SPECIAL FOCUS ON SOUTH INDIA ;

National Forum of Migrant Workers Rights

INTRODUCTION
This paper, which focuses on the issues
particular to those leaving India in the

- search of work, is authored by Dr. Bernard
D'Sami, who heads the National Forum of

Migrant Workers' Rights, and also the
department of History at Loyola College,
Chennai. Dr. D'Sami has conducted
extensive research on out-migration and
asylum seekers, has attended the summer
institute on “deforced migration” in the

" Refugee Studies programme of Oxford

University, and has experience in organising
refugee students at the national level.
Presently he is involved in Participatory
Action Research, with CARAM Asia and
UNDP HIV-SSWA, to explore more deeply
into the push and pull factors of
outmigration and the HIV vulnerability of
the migrant workers.

This research concentrates mainly on out-
migration in an analysis of primary and
secondary sources available with
government agencies such as the
Emigration Division, the Ministry of Labour
(Union Government), and the Overseas
Manpower Corporation. Research
institutions, journals on labour economics
and other publications have also been used
for further information. In addition, the
experiences from organisations such as the
Christian Workers Movement, The Young
Christian Workers, the Migrant Forum and
The Peace Trust have also been used to
supplement the research contributing to this
paper. Consultation meetings were held in
Chenniai on 14th August and 15th & 16th

LT
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|
December 2000, from which personal |
accounts and recommendations for action |
emerged, as reflected in this document.
Issues related to internal migration, |
which are not a focus of this paper, have
been researched and documented
extensively by the V.V. Giri National
Institute as well as other institutions. The &
challenges of migration, mobility and HIVS
vulnerability are gaining increasing
importance as we learn more about HIV and.
how it is spread in India. Research has 3§
shown that the large majority of infections
found in rural areas are directly linked to
migration. The link between HIV
vulnerability and migration has become
recognised as a crucial element of the
epidemic, and the scope for responses
through government programmes and
NGO initiatives is built into the India

National AIDS Control Plan II, which
identifies migrant workers as a “bridge
population”.
INDIA'S MIGRATION SCENARIO i
India is a country with a populatio of
about 1 billion people. In landmass, itis oné
of the largest countries in the world and
there are numerous entry and exit points.
India has had a long history of migration
starting when the British moved parts of the
population to Sri Lanka, Malaya and other
countries to work in developing plantations:
Movements of unskilled labour increased
the 1970s and export of labour to the
countries began in recent decades of
movement to South East Asian countrie
become increasingly popular.
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The number of those who left the country for employment purpose

Year: 1986 | 1987 |1988 {1989 [1990 | 1991 | 1992|1993 [1994 [1995 1996 | 1997 1998
No in
millions:| 1.14 | 1.25 |1.70 |1.26 | 1.44 | 2.02 | 417 | 4.38 [4.25 |4.15|4.14 | 4.16 3.55

Much of the migration in recent years has
been a direct result of the prevailing idea
that jobs abroad are more lucrative than
those found within the borders of India.
Further, it has been found that returnees
glorify their experiences in other countries,
and minimise the challenges they may have
faced. As of late however, media and
individual reports of exploitation are
exploding these myths. Non-governmental
organisations and government agencies are
also bearing the brunt of this reality as more
and more Indians are returning to the
country disenfranchised, disillusioned,
often financially burdened, and sometimes
emotionally and physically weakened.
Migrants - A Definition

The population of any country is altered
by three factors namely fertility, mortality
and migration. The third factor is the most
difficult to measure as it is a fluid,
continuous, non-discrete and poorly defined
measure. Two major sources of information
on migration in India are the Census of
India's migration tables and National
Sample Survey Organisation's (NSSO)
Ieports on internal migration in India. The
Census of India defines migrants as those
People whose place of enumeration is
different from their place of birth. The place
of birth is the main criteria used to
distinguish a migrant from a non-migrant.
4s of 1971 the Census also included a
Ctiterion on place of last residence in

: ‘?‘d_dition to the place of birth to identify
. Mgrants from non-migrants. The place of
: ?St residence states that migrants are those

individuals whose last residence is different
from the place where they are enumerated.
Return migrants are those who have
returned to their place of origin. The NSSO
uses the concepts of native place and usual
place of residence in their definition of
migrants, but neither the NSSO nor the
Census considers the movement of people
from India to other countries. (Migration in
India: Data sources by Gayathri Balagopal
in Review of Development and Change, Vol
IV NO 2, July- December, 1999).

Migrant Workers: The Numbers

The Census of India does not record out
migration from the country. The data
maintained by the office of the Protector of
Emigrants at the Federal Labour Ministry
is one source of information, but itis limited
to those who require emigration permission
in order to leave the country. Those people
possessing graduate and professional
qualifications or those who travel to join
subsequent contracts after completing the
first do not require the clearance of the
emigration authority. The annual outflow
during the eighties has been estimated at
well above 100,000 people. Skilled and
white-collar workers constituted nearly
20% of the total migrant workforce, which
means that the vast majority of migrants
were from the unskilled sector. The Gulf
countries were a major attraction for Indian
migrants as this region was keen for help in
building modern infrastructure throughout
the 70s and 80s. Large numbers of unskilled
Indians received contract work to assist in
the process of construction in the difficult
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conditions of sandy deserts and hot weather.
This meant that as soon as the buildings,
shopping complexes and industries were
completed, the Indian migrants were
repatriated.

Destination: Gulf

In Gulf countries, migrant workers are
often temporary contract workers.
According to estimates made by the Indian
government, there were over 1.5 million
Indian migrant workers in the Middle East
in 1991. The number jumped to over 4
million in 1995. They are the largest group
of migrants in the Gulf. Most workers are
low skilled workers coming from lower
income families. They are mostly temporary
migrants who could not qualify for
residency. Most women work as domestic
workers and nurses. Male migrants are also
hired as domestic workers, construction site
workers and technicians.

Though no specific or recent numbers are
available, a report from Birks, Sinclair &
Associates estimated the migrant non-
national population of the 6 countries of the
Gulf Co-operation Council (Bahrain,
Kuwait, Oman, Qatar, Saudi Arabia and
United Arab Emirates) at 7,075,851 people,
of whom over 20% were Indians. About one
in three of these were construction workers,
whereas the rest included domestic workers,
nurse aids, technicians, engineers,
accountants and other labourers. According
to the ILO figures of 1996, of the one million
construction workers in the Gulf countries,
425,000 were from India.

Destination: East Asia

Domestic workers and temporary
contract workers are also popular in East
Asian countries including Taiwan, Hong
1WA Kong and Singapore. For example, in 1995,
} | a memorandum of agreement was signed

between the Indian Personnel Export
Promotion Council and the Foreign Maidg
Employment Agencies Association of
Singapore for a total of 75,000 maids. Hong
Kong is also a popular destination for |
domestic workers. In1995, about 1300 legal
domestic workers were accounted for in the -
receiving country.
Legal Framework for Migration

The 1970s witnessed the Gulf countries
opening up to a "petro-dollar' economy that
required cheap labour. As a result, India
became a country to supply that cheap
labour. The Government initiated a system
of registration for recruiting agents and laid |
down rules and regulations that had to be
followed by the agents. The government
itself started the Overseas Manpower
Corporation (OMC) in the State of Kerala
(from where the majority of Gulf-bound
migrants are located) in November 1978. A
second such agency was started in New |
Delhi and a third in Chennai. The OMC |
sends only qualified and skilled workers as:
per the requests and requirements of foreign
employers. The employer overseas contact
OMC directly for theiremployee needs. =
Emigrants to Europe, America and
Oceania (Knowledge workers)

France 42,000
Germany 32,000
Netherlands 103,000
UK 790,000
USA 815,000
Portugal 102,000
Canada 250,000
Australia 200,000
Indonesia 30,000
New Zealand 30,000

In Chennai today, there are about 13,000
candidates on a waiting list to leave thed

country. Most from this office are sﬂ
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Middle Eastern countries and some to South
East Asian countries. The categories of
workers being sent are doctors, para-
medical personnel, cooks, engineers,
electrical technicians, cost estimators,
machinists, sheetmetal workers, electrical
supervisors, accountants, draftsmen,
architects, helpers, carpenters, masons,
welders, fitters etc. From 1999 to February
2000, the corporation was only able to place
111 individuals in the categories mentioned
above.

Contract Workers in Service Jobs to West
Asia and the Gulf

Bahrain 110,000
Kuwait 150,000
Oman 280,000
Qatar 80,000
Saudi Arabia 700,000
UAE 500,000
Yeman 103,000
Libya 36,000

(Source : Jain (1989)

The emigration check on Indian passports
has been in place since 1922. Before 1981,
the Ministry of External Affairs handled
issues related to overseas employment. As
aresult of the increase of emigration in the
seventies due to the oil boom in the Gulf
countries, coupled with the weaknesses of
the Emigration Act 1922, a new Emigration
Act was created in 1983 and responsibility
for overseas employment was transferred to
the Ministry of Labour. The aim of the 1983
Act s to facilitate the emigration of Indian
Workers for overseas employment on a
COntractual basis as well as to safeguard
their interests and ensure their welfare.

Under the Act, only recruiting agents

. '®gistered with the Ministry of Labour can

Tecruit

for overseas employment after obtaining
a registration certificate from the Protector
General of Emigrants (PGE). Under the

Central Government's PGE, there are eight =
offices located in Mumbai, Kolkata,

Chennai, New Delhi, Cochin, Trivandrum,
Hyderabad and Chandigarh. These offices
work with the PGE to appoint private agents
for recruitment to various foreign jobs.

In addition to the government offices,
private agencies are prime recruiters for
individuals to move overseas. Though most
are legitimate organisations, a number of
private agencies have been reported to
exploit the rural and urban poor. Though
they are promised a variety of jobs with
lucrative returns, many unaware Indians
are assigned to menial tasks including
domestic help and construction work when
they arrive in their host country. There have
been several cases reported of individuals
who are recruited to be teachers, nurses,
secretaries, but end up being housemaids.
Men who have been recruited as electricians
and machinists end up in Gulf Countries
herding camels in the desert. Much of this
is due to the high demand for manual and
domestic help and the laws by the
government which state that women
cannot be recruited as domestic help, and
men cannot be hired for manual labour.
Should any individual elect to migrate in
one of these categories, they require
certification by the Indian Embassy in their
host country, and the amount worth one-
way airfare to be deposited with the POE.

The legal provisions of the 1983
Emigration Act are inadequate for dealing
with the numerous types of problems and
exploitative acts faced by the migrants. For
instance, there are numerous cases of death

!
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and disappearance of Indian migrant
workers. Family members in these cases
receive no compensation or other remedial
measures, and have no legal recourse
whatsoever

migrant workers'provide to the ‘economyl
(see Table on remittances), bureaucratic red
tape in processing documents for would-be
migrants has spurred . the proliferation of

illegal agencies who get the job done faster.
This leads to the exploitation of pe.O_Pl
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awareness accompanied by misleading
employment agencies, many migrants are
given false or inappropriate visas for
employment, which can lead to them being
classified as illegal migrants in the receiving
country.

The following problems have been
identified by migrant workers and
organisations working with them:

@ They are often exploited by the agents
from the time of getting the passport
till leaving the country at every level:
it is the middle-man [broker] who
plays a major role.

@ Most of the service workers pledge
their jewels or dispose of their property
to pay huge sum demanded by the
agents.

@ Many migrants are cheated by the
agents by being given a menial job in
the place of the promised one.

@ There are also cases in which the
migrant workerfeceives much lower
salary than what is promised before
departure by the agent.

® Domestics face sexual abuse in the host
country as a result they are not in a
position to return as they fear social
boycott by the family and the
community.

® There are cases in which the migrants
are given severe punishments with
shocking cruelty. There are several
cases in which the migrant worker
either has died or missing.

® Many migrant workers become

undocumented workers and thereby

lose their status of ‘equality before law'
because they are sent by the agents on
either tourist visa or social visit visa.

There are too many unfortunate stories

. Of the exploitation of migrant workers by

their employers and the citizens of the host
country. Employers have been known to
change or violate agreements, underpay or
not pay their employees, provide unhealthy

working and living conditions, demand long

working hours and expose their employees
to unnecessary risks. Many migrant workers
report being subjected to physical, sexual
and psychological abuse, and occasionally,
are also subjected to cruel, inhuman or
degrading treatment. Sometimes, their
identity documents, residence and work
permits are confiscated or destroyed.

Migrant workers often do not have
equality with nationals of the state before
the courts and tribunals. The police and
immigration authorities arrest, detain and
sometimes summarily deport them without
due process. There are also reported cases
of physical and psychological suffering by
migrant workers in the custody of
immigration authorities.

Inaddition, migrant workers ina foreign
country have difficulty accessing the social,
medical, legal and cultural support they
need. They are often denied the right to
organise, join or form associations for the
protection of their economic, social, cultural
and other rights, as well as being excluded
from activities of Trade Unions, where they
exist.

Migrant workers have very little
preparation for what they are going to face
in a new country. This often causes much
emotional stress on the individual. Through
the POE offices, the government of India
offers basic information for those leaving
the country to take up jobs in the Gulf and
Southeast Asian countries. The information
comprises the contact information of Indian
Embassies and Consulates and basic
orientation information regarding the
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history and culture of the host country. A

look into the government and NGO
programmes suggests that there are no
dedicated or developed programmes for
assisting in the pre-departure, post-arrival
or reintegration of migrant Indians.
Non-governmental organisations have only
recently begun to realise the exploitation that
is occurring, The Migrant Forum is one example
of an NGO working solely on issues related to
migrants. Several NGOs working on labour
and health have started incorporating the
migrant dimension into their work.
Remittances to India by Regions of Origin,
1995-1996 (in millions of rupees)

North America 86,385
Western Europe 28,561
Britain and Australia 33,617
Middle East 117,961

Other countries including SE Asia 21,086
India . A Migrant Receiving Country Too

Another major trend in the migration
patterns of India is'the high degree of cross-
border migration between India and
neighbouring countries. It has been
estimated that there are anywhere between
1.8 million and 3 million Nepalese migrant
workers in India and conversely an
estimated 800,000 to 3.2 million Indians in
Nepal. While the majority of these come and
go voluntarily, there are also reports of
coerced migration and trafficking. For
example child-workers from Bihar have
been taken illegally by private contractors
to build roads in Nepal, and trafficking of
Nepalese women and girls as sex workers
to Mumbai and other destinations is taking
place. As well as weaknesses in the support
given to migrant workers who are leaving
India for work abroad, there is also little
support for those individuals who come to
India for work.

HIV Vulnerability of Migrant Workers ‘

These conditions of exploitation make it | ; “
very difficult for migrant workers to protect '
their health. The casualisation and
feminization of migration has brought §
untold misery in terms of health of the | |
workers. The violation of human rights ‘
takes place from the day a migrant worker
decides to go abroad. They are kept in the +
capitals or in big cities for months before |
they leave for the host country as their |
agents keep them in the waiting, ’
supposedly, to prepare papers etc. This time -
of waiting, confusion, and sudden removal | ’
from the familiar home environment can
lead to exposure to HIV. Men usually get I
their exposure to red-light areas during this
period, and women migrant workers are
often exploited at this stage .

The transit stage is an important stage \
during the migration process where often J |
the rights of migrants are blatantly violated
by recruiting agents and other l I
intermediaries, setting aside the health of the" 1
migrant workers. The case of Indonesian
women migrants who are housed during & =
transit in overcrowded agency houses: ‘
marked by sub human living conditions in 5§
Jakarta for extended periods of time, often ‘ |
up to a year, is a classic example where no/ |
poor access to sanitation, nutrition, access f
to medical care as well as the threat of rape ‘
and sexual abuse impacts the health and |
HIV vulnerability of migrants in transit. The =
practice of confining prospective migrants &
to long periods of stay in "hostels' also takes S
placein Cambodia. In India it is in Bombay ‘ |
where the migrants are kept in almost slave |
like conditions while they await
employment in the Gulf countries.

Undocumented migrants, especially S8
women migrants who are without legal S
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jdentities, are more vulnerable to abuse by

t corrupt and fraudulent recruiting agents,
t § enforcement officials and others at borders
d \ who wield much power over migrants.
1t Looking at the transit stage of migrants it is
o clear that many of the violations of their
'S human rights contributing to their HIV
5 vulnerability arises from irregular
e - migration and of irregularities in the
[cy migration process. HIV vulnerability of
ir migrant workers is impacted by the
g simultaneous violation of their rights to
L information, freedom of movement,
al protection from the law, right to health etc.
i Mandatory Testing

et Many receiving countries in South East
nis, Asia, the Far East and Middle East require

potential migrant workers to undergo
mandatory tests for HIV and other
infectious diseases. The question of
mandatory testing on migrants for HIV
raises many concerns. The firstis at the level
of the migrant workers' rights. The second
is with regard to issues involved in using
mandatory HIV testing on migrants as a
strategy to manage the HIV epidemic. To
assess the logic and ethics of mandatory
HIV testing of migrants as a strategy to
‘manage the IV epidemic we need to look
at two other issues - of notification and
deportation of HIV positive migrant
workers.
For migrant workers it is quite clear that
Mandatory HIV testing and deportation
brings more anger than anything else,
ESpecially because of the manner in which
itisdone. An HIV positive result means that
Migrant stands to lose their livelihood.
Is everything to people who have been
d out from their land and country by
Ity often after selling or mortgaging
i it smal piece of land or cattle for a job

which they thought would help their family

and loved ones escape from and hunger and
destitution. If they have tested HIV positive
but not been informed about the result, or
have been informed wrongly or improperly
, the human and financial cost and pain for
them and their families when they return
home is immeasurable.

Mandatory testing is not fair either to
migrant workers or to the host population
in receiving countries. It gives a false sense
of security to the local population in the
receiving country who think that they are
free from HIV because of the mandatory
testing and deportation of migrants with
HIV. Research and experience clearly
indicate that the migration experience puts
migrants at the risk of acquiring HIV.

Thus in the issue of mandatory HIV
testing and deportation, the 26 are violated
and include the right to equality and non-
discrimination, the right to health, right to
social security, right to work and right to
freedom of movement. It also isolates them
and reduces their participation in fighting
the AIDS epidemic.

The host country health care system
should take responsibility for the health of
the migrant workers, [not first class fees and
third class treatment]. In the receiving
countries the migrant workers must also be
included in national health/HIV
information campaigns. Migrant workers
also face discrimination in the host
country's public hospitals and often fear to
go to the doctors of the company/factory
for the fear of deportation if identified HIV
positive.

CHALLENGES AND RECOMMENDATIONS

These challenges and recommendation
emerged from a consultation meeting held
in December 2000. The list of participants
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and the agenda of the event are annexed
below.
For Government

The challenge to provide full
employment, job security and decent wages
to all its citizens. In absence, citizens elect
to find work in other countries.

The State should give priority to
protecting the interests of migrant workers,
keeping in mind that they bring in much
needed foreign exchange through
remittances.

Where laws and employment contracts
for migrant workers exist, they are often
either inadequate or work against the
interests of the migrant. Laws specifically
relevant to migrant workers are urgently
required. Where laws are absent, a labour
ordinance in which the status and rights of
the migrant workers are defined is required.
Bilateral and multilateral agreements
between labour sending and labour
receiving countries with the migrant
workers' needs and interests at their centre
are urgently required.

India must sign the 1990 UN Convention
on Migrant Workers and their families. A
Central Manpower Export Promotion
Council is needed. This body would
undertake the task of promoting the
employment of Indians abroad. It would
provide technical support services,
undertake publicity and promotional work
for Indian manpower abroad, communicate
and establish links with international

agencies and foreign employers, and act ag
a focal point for dissemination of
information and market intelligence.

South Asian Countries as labour
exporting countries lack a policy framework
for dealing with migrants at the regional
level. A collective agreement would
strengthen the bargaining power of sending
countries to protect their workers abroad,
Strengthened regional co-operation for this
is essential.

Pre-departure information is the need
and right of the migrant worker. Thus
predeparture  programmes  with
information on migration as well as on
health, including
sexual health and HIV/AIDS, should be
given to the migrant workers before
departure.

For Civil Society

Close collaboration between labour
unions and associations of migrant workers
is needed for the effective implementation
of laws. ,

A welfare fund for migrants and their
families is needed for emergency situations.

It is important to document the HIV/

AIDS vulnerability of the migrant workers.

It can be done only through Participatory

Action Research.

Human rights education education and
pre-departure information need to be
integrated especially into community based
intervention efforts to increase the
awareness of people who migrate.

APPENDIXI: AGENDA 1
The National Consultation on Issues Related to Migrant Workers, 14th August, 2000

Dr. Bernard D'Sami, National Forum of Migrant Workers- Introduction to CARAM ASIA
Mr. E. Rajarethinam, PEACE TRUST- Welcome Address & Purpose of the National

10:00 am
10:05 am
Consultation
10.10 am Introduction of Participants by themselves
10:20 am

Ms. Madhu Deshmukh, UNDP .The Rele of UNDP in protecting the health and

rights of migrants through sociel mobilisation and institutional partnership

\B & b
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S 10:30 am Ms. Sharuna Varghese, CARAM ASIA . Migrant Situation in Asia
f 11:00 am Dr. Bernard D'Sami, National Forum of Migrant Workers . Overview of Migrant
Situation in India '
11:45 am Mr. E. Rajarethinam, PEACE TRUST . About the PEACE TRUST
& 12:20 am Migrant Voice
k 12:40 am Mr. Benny, Government General Hospital . AIDS and Indian Migrant Worker
1| 14:00 pm Mr. P. Balasubramanian, Protector of Emmigrants . The Response of Indian |
d Government to the problems of Migrants |
g 15:00 pm Workshop groups :
1 15:45 pm General session with Group Reports
w APPENDIX I (LIST OF PARTICIPANTS) |
L5 National Consultations on Issues Related to Migrants, 14th August 2000, Chennai |
t' S. No. Name Organisation
d q i Mr. Natarajan Chettiar Migrant Worker
{ 2. Mr. A . Purushothaman Migrant Worker
g 3.  Mr. G. Balasubramaniam Protector of Emigrants
h 4.  Fr. Manu Alphose TNPFSD
n b, Sr. Jeanne Devos National Forum for Workers
i 6. Prof. Packiaraj Loyola College
| 7. Fr.S Maria Martin YCW . India
e 8.  Mr. KJ. Madhavan Consumer Rights Protection Council
‘e g, Ms. Virgil D'Sami Arunodhaya
- 10. Mr. A. Lakshmanan Consumer Protection Council
,| 11. Mr. K. Chandrasekar D.EW
12.  Mr. B. Thomas R.D.B.NET
1r 13. Mr. R.Edwin R.EW.S
rs 14.  Mr. Parthasarathy Migrant worker
15.  Mr. 5. RamaChandran Peace Trust
& 6. Mr. E. Ra]arathmam Peace Trust
17.  Dr. Bernard D'Sami National Forum for Migrant Workers
$he 18.  Mr. Banadict Jan DESH
g 19.  Mr. G. Albin Joseph Rural Education Working Society
' 20.  Mr. K. Ramesh Babu Freelance
'/ 21. Mr. V. Susai Raj Jeeva Jyothi
re. 22.  Mr. K. Arumugam Peace Trust Dindigul
ry ‘ - 23.  Mr. G. Prem Kumar Peace Trust Dindigul
.~ 24, Mr. Andrew Sesraj.M. National Forum for Migrant Workers
25.  Mr. P. Jayarama Chandran Makkal Shakti Iyyakam
d 1 26.  Fr. Henry Jerome S] AICUF
he | 27. Mr. LD.R. Manimaran PatteeswaranConsumer Protection Council
d ‘ - 28.  Ms. M. Suganthi Migrant Worker
= ~ 29.  Mr. Jai Shankar Liberty General Service
ne 30.  Fr. Charles Stephen Christian Workers Movement
31.  Mr. Christian Rutges CIMIC
- 32, Ms. Sharuna Verghis CARAM Asia
| 33 Ms. Madhu Deshmukh UNDP
0 34. Mr. Mariappan Narasingapatti
A 35, Mr. Sunder Rajan Narasingapatti
al 36.  Mr. A.M. Selvaraj Ajit Enterrises
37.  Mr. G. Sudhagar CARE India
| 38. Mr. Feroz Khan
= 39, Mr. B. Nandha Kumar Arunodhaya
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i mVeshgatlon and action for violation of Sec’aon 10 of Ermgratlon Act 1983 and|
T ; other prov131ons of the lawvas approprlate -

: _;The Pohce au’rhorztles in mrn, after mves’agatmg the case and preparmg it for"
'-‘-i‘-'}_;j.-.pfes‘e'cﬁti’d }seek approval from Protector General of Em1grants Mlmstry of 5

f_;Ei;ternal Affalrs

a VlC Hm and Ius family member can reg1ster i’hEII' grlevance on Madad Portal at%
i jmadad@gov in. This portal is linked to the website of Ministry of External Affairs.

?transf red to the concerned M15310n/ Post and status of its redressal is reﬂeCtEd
 onTrac G evance The moblle number reglstered on the Portal gets an SMS--

d Law and Order 1s a State sub]ect the complam’cs are
1 d Stat Pehce Authontles /Protector of Emlgrants for

MADAD

a user: nendly Portal where once the complaint is lodged, it is automatlcaﬂy
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Show-cause Notice is served on registered Recruiting Agents against whom
complaints are received and the Recruiting Agent is directed to settle /resolve the
complaint in the first instance. |

If the Recruiting Agent fails to respond to the Show-Cause Notice or his reply is not
satisfactory, his Registration Certificate is suspended for 30 days. If the complaint
still remains unresolved, the Registration Certificate is suspended for an indefinite
period and action is initiated for cancellation of the Registration Certificate and
forfeiture of Bank Guarantee.

Grievances Against Foreign Employers

Whenever Indian emigrants face any problem from their Foreign Employer, they
contact the Indian Mission/Post to complain against the Foreign Employers and
seek redressal of their grievances.

Such complaints basically relate to non-payment/reduced payment of salaries,
nonavailability of promised jobs, adverse working conditions or exploitation etc.

Immediately on receipt of a complaint, the Mission/Post takes up the matter with
the foreign employer, Indian emigrants as well as local Authorities to settle the matter
amicably. In deserving situations, they try to get the workers repatriated by
coordinating with concerned Recruiting Agents and the Protector General of
Emigrants. '

Indian Missions and Posts abroad have standing instructions to immediately take
up such cases with relevant local authorities /foreign sponsors with a view to
expediting the process of law and obtaining due justice.

Indian Missions and Posts also recommend inclusion of such Foreign Employers in
the Prior Approval Category (Black list) based on the merits of the case.

On the basis of such recommendation, the Ministry places the concerned foreign
company in the Prior Approval Category.

A foreign company “when included in the Prior Approval Category list” is no longer
allowed to recruit workers from India.

Public Hearing by PGE

| Grievance redressal by Protect General of Emigrants Public can address their queries
} ~ and grievances to Protector General of Emigrants
il

3
- o

|
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Madras High Court
. vs Union Of India on 29 February, 2016 ¥

Tamil Nadu Construction And ..

3 [yll=]] ﬂﬁr;n-\

IN THE HIGH COURT OF JUDICATURE AT MADRAS
DATED: 29.02.2016

CORAM

THE HON'BLE Mr.SANJAY KISHAN KAUL, CHIEF JUSTICE
and
THE HON 'BLE Mr.JUSTICE M. M.SUNDRESH

W.P. No0.3120 of 2014

Tamilnadu Construction and Unorganised
Workers Federation (TCWEF),

Rep. by its President,

No.500/573, 1st Floor Kamaraj Bhavan,
Anna Salai, Thenampet,

Chennai-600 006. ..Petitioner

1.

Versus
Union of India,
Represented by its Secretary,
Ministry of Labour and Employment,
Shram Shakti Bhawan, Rafi Marg,
New Delhi-110 001.
The State of Tamil Nadu,
Represented by its Secretary to
Government,Department of Labour
and Employment,Fort St. George,
Chennai-600 009.
The Commissioner of Labour,
DMS Complex, Teynampet,
Anna Salai, Chennai-600 006.
The Chennai Metro Rail Limited,
Represented by its Managing Director,
HARINI TOWERS, No.7, Conran
Smith Road,Gopalapuram, Chennai-
600 086.
The Tamil Nadu Construction Workers
Welfare Board, Represented by its
Secretary,
No.8, Valluvar Kottam High Road,
Nungambakkam, Chennai-600 034.
The Employees State Insurance

o

10.

11.

12,

Corporation, Tamil Nadu Region,
Represented by its
Director, 143, Sterling Road,
Nungambakkam, Chennai-34.

The Employees Provident Fund
Organisation, Rep. by the Provident
Fund Commissioner,Regional Off1ce,
Chennai and Puducherry,

37, Royapettah High Road, Chennai-
600 014.

M/s Soma Enterprises Ltd.,

Rep. by its Managing Director,

Post Box No.4, Behind old Kumar
Theatre lane,

Vanagaram, Chennai-600 095.

M/s VSL India Pvt. Ltd.,

Rep. by its Managing Director,

#36, Annai Indira Nagar,
Thoraipakkam,

Old Mahabalipuram, Chennai-96.
M/s Larsen & Tubro Ltd.,

Rep. by its Managing Director,
Mount Poonamallee Road,
Manapakkam, P.B.No0.979,
Chennai-600 089.

M/s Larsen & Tubro Ltd.,

Chennai Metro Rail Project,

Rep. by its Project Manager,

ECV02 & ECV03 Package, 7l
No.44/62, Kasi Estate, 3rd Street,
Jafferkhanpet, Chennai-600 083.

M/s. Consolidated Constructiofts

Consortium Ltd.,

Regionall

e
1
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113.

14.

i15.

16.

v

10,

Rep. By its Managing Director,

No.13, West Sivan Koil Street,
Vadapalani, Chennai-600 026.

M/s Metro Tunnelling Chennai,

(L & T-SUCG]V), M /s Larsen Toubro
Limited, Rep. by its Managing Director,
Mount Poonamallee Road,
Manapakkam,

P.B.N0.979, Chennai-600 089.

M/s Metro Tunnelling Chennai,

(L & T-SUCG]V),M/sShanghai Urban
Construction (Group) Construction,
Rep. by its Managing Director,
No.500, Fu Shan Road, Shanghai, 200
122, China.

M/s Transtonnelstory Limited,

Rep. by its Managing Director,

4/1, Luganskaya Str, Moscow 115516,
Russia.

M/s Transtonnelstory Limited,

Rep. by its Managing Director,

26, General Belov Street, Moscow,
115583,Russia.

M/s AFCONIs Irifrastructure Limited,
Rep. by its Managing Director,
Afcons House, 16, Shan Industrial
Estate, Veera Desai Road, Azad
NagarP.O., P.B.N0.11978, Andheri
(W), Mumbai-400 053.

M/s Alstom Projects India Ltd.,

Rep. by its Managing Director,

The International, 5th Floor, 16, Marine
Lines, Cross Road, No.1, Off
Maharishi Karve Road, Churchgate,
Mumbai-400 020.

The Directorate of Industrial Safety
and Health (DISH), Chennai 600 006.
(R-19 impleaded as per order dt.27/
08/2015.by C.J. & T.S.S.]. in WP.3120/
2014). (R-9 R-15 & R-16 are deleted as
per order dt.15.10.2015 by CJ&TSS] in
WP.3120/2014). .. Respondents

PRAYER:

Petition filed under Article 226 of the
Constitution of India, praying for the
issuance For Petitioner :: Mr.K.Venkatesan
For Respondents ::
Mr.Su Srinivasan, ASGI., for R1 & R7
Mr.STS.Moorthy, Government Pleader for
Mr.V.Shanmughasundar, G.A.,

forR2, 3,5 & 19 for
Mr.V.R.Kamalanathan, AGP.,
Mr.Jayesh B.Dolia for R4
Mrsaw.Rita Chandrasekar for
M/s Aiyar & Dolia for R10, 11, 13 &14
Mr.D.Balaraman for R17
Mr.P.Ranganatha Reddy for
M/s King & Partridge for R18
Mr.G.Bharadwaj for R6

ORDER

(Order of the Court was made by
M.M.Sundresh,].) The petitioner has filed
this Public Interest Litigation seeking
implementation of various Labour Welfare
Enactments qua the migrant workmen
working with the respondent No.4. The
grievance of the petitioner in a nutshell
appears to be that despite the enactments
governing the field, the unorganised migrant
workmen have not been given the statutory
benefits due to them.

2. Taking note of the fact that the
respondent No.19 has been entrusted with the
enforcement of various labour laws, by the
order dated 27/08/2015, it has been impleaded
as a party to this writ petition.

3. The learned counsel appearing for the
petitioner submitted that though there are
various labour enactments, they have not
been implemented qua the migrant
workmen. Unfortunately, such workmen have
not been registered with the fifth respondent.
A further submission has been made that the
migrant workers, though entitled to in law are
not given such benefits under the Inter-state
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Migrant workmen (Regulation of
Employment and Conditions of Service) Act,
1979 and Contract Labour (Regulation and
Abolition) Act, 1970, which were enforced by

‘Commissioner of Labour.

4. Basing reliance upon the counter
affidavits filed, the learned counsel
appearing for the respondents submitted that
the prayer sought for in the writ petition is
very vague. The petitioner'has not pointed
out the specific irregularity/non compliance
by the concerned respondent. The
respondents are scrupulously following the
welfare enactments. Therefore, there is no
basis in the allegations made by the
petitioner.

5. The learned Assistant Solicitor
General appearing for the Respondents 1 and
7 submitted that as and when complaints are
received, appropriate action is being taken.
The respondent No.4 has paid the provident
fund without default upto May, 2015.

6. The learned Government Pleader
appearing for Respondent Nos.2, 3,5 and 19
submitted that the migrant workmen are
entitled to be registered with the respondent
No.5. Appropriate orders have been passed
in this regard in G.0.Ms.No.40, Labour and
Employment (12) Department, dated
09.05.2014, G.0.Ms.No.153, Labour and
Employment (12) Department, dated
08.12.2014 and G.0.Ms.No.154, Labour and
Employment (12) Department, dated
08.12.2014. Thereafter, about 13,525 inter-state
migrant construction workers have been
registered with the respondent No.5 as on
30.06.2015. The Respondent No.5 has been
discharging his duty to the best of his ability.
It is further submitted that the Inter-state
Migrant Workmen(Regulation of
Employment and Conditions of Service) Act,
1979, Contract Labour (Regulation and
Abolition) Act, 1970, the Building and Other
Construction Workers (Regulation of
Employment and Conditions of Service) Act,
1996 and the Rules framed thereunder are to

be enforced by the Directorate of Industrial
Safety and Health being a single agency as
and when appropriate notification is issued
by the Government- respondent No.2 within
areasonable time. Such a decision is taken to
ensure better co-ordination and proper
implementation of the various welfare
legislations.

7. The learned counsel appearing for
Respondent Nos.10 and 11 submitted that all
the enactments are being followed
scrupulously and the official respondents, on
inspection, expressed satisfaction as to the
steps taken for implementation of the welfare
schemes. Thus, no interference is required,
More or less, similar submission has been
made by the learned counsel appearing for
the other private respondents viz,
Respondent Nos.13, 14 and 16.

8. The learned counsel appearing for the
fourth respondent took a stand stating that it
is the duty of the contractors to do the needful.
They have been accordingly advised to enroll
the workers in the Board. As the registration
of workers is mandatory, the stand of the
respondent No.5 is not clear.

Thus, no progress can be made in this
regard. Insofar as the implementation of the
various Labour Welfare Enactments are
concerned, they are being scrupulously
adhered to.

9.The learned counsel appearing for the
respondent No.6 submitted that the
immediate employer or the contractors should
furnish the details of the employees
employed by them to the principal employet
of the factory/establishment for the purpose
of getting benefits under the Employees State
Insurance Act provided under the ESI
Scheme.

10. Though the averments made in the
affidavits are general and the prayer i8
primarily with regard to the migrant
workmen, qua the respondent No.5
considering the issues involved, we W ould
like to expand the scope of writ petition.
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11. We are concerned primarily with two
issues. One is with respect to the registration
qua the respondent No.5. A perusal of the
affidavit filed by the respondent Nos.2, 5 and
19 would show that the migrant workers are
covered under the scheme. Therefore, we
deem it appropriate to direct the fourth
respondent to take adequate steps to put the
contractors concerned on.notice qua the
compliance of registration of the migrant
workers with the respondent No.5. Thus, the
migrant workers would come under the
protection guaranteed by the respondent
No.5.

12. Coming to the second issue on the
implementation, the following passage in the
counter affidavit filed by the Respondent
No.19 is apposite. "Prior to 24.06.2015, the
Labour Laws such as Inter-state Migrant
workmen (Regulation of Employment and
Conditions of Service) Act, 1979, Contract
Labour (Regulation and Abolition) Act, 1970
were enforced by Commissioner of Labour.
To ensure better  co-ordination and
enforcement of labour laws it has been
decided by the Government to entrust the
implementation of all construction sector
allied labour laws such as Inter-state Migrant
Workmen (Regulation of Employment and

~ Conditions of Service) Act, 1979, Contract

Labour (Regulation and Abolition) Act, 1970
to the Directorate of Industrial Safety and
Health. The issue of notification in this regard
is under active consideration of the
Government. The Building and Other
Construction Workers (Regulation of
Employment and Conditions of Service) Act,
1996 and Tamil Nadu Building and Other
Construction Workers (Regulation of
Employment and Conditions of Service)
'Rules, 2006 are enforced by the Directorate
of Industrial Safety and Health."

13. As the respondent No.19 has been

‘ associated with the task of implementing the

Welfare enactments, we deem it fit to direct

the respondent No.2 to issue appropriate
notification in this regard, within a period of
two months from the date of receipt of a copy
of this order. The private respondents are also
directed to make sure that their employees are
covered under the ESI Act as per law, making
them entitled for the benefits under the
Scheme.

14. Accordingly, the writ petition stands
disposed of. No costs. (S.K.K.,CJ.)
(M.M.S,, ].)

To

1.  The Secretary,

Ministry of Labour and Employment,

Union of India,

Shram Shakti Bhawan, Rafi Marg,

New Delhi-110 001.

2. The Secretary to Government,
Department of Labour and
Employment,

State of Tamil Nadu,

Fort St. George, Chennai-600 009.

3 The Commissioner of Labour,

DMS Complex, Teynampet,

Anna Salai, Chennai-600 006.

4. The Secretary, Tamil Nadu
Construction
Workers Welfare Board,

No.8, Valluvar Kottam High Road,

Nungambakkam, Chennai-600 034.

5.  The Provident Fund Commissioner,
Employees Provident Fund Organisation,
Regional Office, Chennai and
Puducherry, 37, Royapettah High Road,
Chennai-600014.

6.  The Directorate of Industrial Safety and
Health (DISH), Chennai 600 006.

The Hon'ble The Chief Justice
and M.M.Sundresh, T.
(raa)

W.P. No.3120 of 2014
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DO'S AND DONT'S FOR INDIAN EMIGRANTS 1

e  Emigrants are advised to retain their
original passports as they are non-
transferable Government of India
documents. Passport should not be
handed to RA/FE'for emigration
clearance before being selected.

e  Pleaseensure that you are not carrying
any edible items with you.

e Possession of drugs and narcotics may
result to life imprisonment or even
death sentence in some countries.

e Kindly ensure that you have
employment Visa as going for
employment. Any other visa will
render you an illegal emigrant in the
country if you are found to have been
employed there.

¢ The moment one reaches the
destination, please leave two names
and telephone numbers of local
contacts residing there with your
family in India along with the OWRC
Helpline number.

e If you are going as unskilled or
domestic worker, kindly ensure that
your employment documents are pre-
attested by the Indian Mission in the
country of your proposed
employment. Ladies below the age of
30 years going as housemaids are not
eligible for employment abroad in ECR
countries.

e If you are going abroad, leave a
photocopy-set at home, of all your
travel and employment documents.

69 =

At

Compiled by: Susanta Dash, Advocate

e  Besure of your Recruiting Agent. Ask
him to show his Registration
Certificate issued by the Protector
General of Emigrants, Govt. of India.
Do not deal with him unless he ig
registered and the registration is valid,
In case of doubt, check with any of the
offices of the Protectors of Emigrants
(POEs) or the Protector General of
Emigrants (PGE).

® DONOT deal with sub-agents as they
are not permitted under the

Emigration Act, 1983 and Rules. 0

®  Ask the Recruiting Agent to show to |
you the Demand Letter and Power of
Attorney from the foreign employer.

e Also carefully go through the |

Employment Contract detailing the
salary /wage levels and other service
conditions.

e  DONOT pay more than the equivalent
of wages for forty five days as offered
under the employment contract,
subject to maximum of Rupees Twenty
Thousand in respect of services
provided and take a receipt of this
payment.

e  Pay preferably by Demand Draft of
Cheque and obtain a receipt.
Complaints of overcharging of
cheating can be lodged with the
concerned POE or with the Protector:
General of Emigrants (PGE). |

\

CHECK BEFORE DEPARTURE | j

.
® Please ensure that designatiof/s
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category is same on your visa for which
you have been recruited.

Before departure the emigrant should
collect all the numbers of Indian
Missions of the country where he/she
is going,.

Ensure you have a valid Passport at
least for 06 months. A-valid Visa must
be either stamped on or accompany
your Passport. Always keep a
photocopy of your Passport and Visa.

You must possess a copy of the
Employment Contract singed by you
and your foreign employer duly
attested by the registered recruiting
agent.

Insist on a copy of Employment
Contract in English duly authenticated
by the recruiting agent.

Open a Saving Bank N.R.E. Account in
one of the Banks in India to enable you
to send your remittances from abroad.

Acquaint yourself with local labor
laws, working and living conditions of
the country of employment. Keep
complete address of the Indian
Embassy with you.?

IN THE COUNTRY OF YOUR EMPLOYMENT

L laws.You

Obtain a Resident Permit or Identity
Card, Labor Card or IQUAMA. DO
NOT part with your Passport and copy
of Employment Contract signed by
you in India, at any cost.

DO NOT sign any other Employment
Contract or any blank paper. DO NOT
strike work or resort to agitations.
These are illegal under local labor
could be arrested,

imprisoned and also deported.

AVOID all contacts that may result in
AIDS - a dreaded disease.

Keep in touch with the nearest Indian
Mission and report any complaints
about non-payment or delayed
payment of wages or compensations or
any other problem to the Indian
Mission.

CUSTOMS FORMALITIES

Personal baggage - Customs checking
is VERY STRICT. Kindly co-operate
with the Customs staff at the
International Airport. Ensure that you
do not carry any narcotics or alcoholic
drinks. Alcohol is strictly prohibited.
Its consumption is a serious offence
attracting severe punishment.

DO NOT accept any unchecked parcel
from any one. If you have to take a
parcel for someone, check thoroughly
that it does not contain alcohol or
narcotics. Otherwise, it may land you
in serious difficulties on arrival in the
country of employment.

RELIGION

The State religion of all countries in the
Gulf and in Malaysia is ISLAM. Public
practice of any other religion is strictly
prohibited.

PRECAUTIONS

You must make and keep a photocopy
of all the pages of your Passport. DO
NOT lose your Passport or its
photocopy. Make  sufficient
photocopies and keep them with you
always.
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e By chance if you misplace your
Passport, inform the nearest Indian
Mission immediately giving them
details, i.e. Passport number, date and
place of issue, your name and date of
your entry in the country of
employment. You can give these
details only if you keep a photocopy of
your Passport.

e DO NOT lose your copy of
Employment Contract. Make sufficient
photocopies and keep them with you
always.

®  You must have a full name, address,
telephone/fax number of your foreign
employer, before you leave India.

e If you have difficulty in locating your
foreign employer, contact the nearest
Indian Mission immediately.

e DO NOT accept temporary or
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permanent employment with anothey. |

person or establishment other thal{"
that the sponsoring Company/
establishment/ person. Employmem
with persons other than your origina] |
sponsor is strictly prohibited ang
attracts severe punishment. '

Before the Visa or Employment |
Contract expires, get them renewed. Jf ‘
you are returning to India for a short |
while during the tenure of your |
Employment Contract abroad, ensure |
that the validity period of Visa does |
not expire before you return to the |
country of employment. |

Also ensure that your Passport is valid.
At least six months before it is about |
to expire, get it revalidated from the ‘l
concerned Indian Mission abroad or
from the Regional Passport Office
(RPO) in India.

64dIGledIGl:
QUaY g¢l A°gIe, @rdel, HQEDP QoI q@s‘m, QIR Glﬁf, QAR 9800
email: slibbsr@yahoo.co.in,sliorissa@gmail.com
\ Phone No. 0674-2395275, FAX : 0674- 2535275 J/
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FAQ ON ISSUES OF INTENDING EMIGRANTS

How do I check if my R A is registered?

You can check the details of registered
Recruiting Agents on eMigrate portal
(https:/ /emigrate.gov.in.

I have been recruited directly by an
employer in an ECR country. How do I
apply for emigrant registration?

Initial registration has to be done in
eMigrate system (https:/ /emigrate.gov.in/
) directly from any computer with internet
facility.

I have got an offer letter from a
particular company abroad. How do I check
if the offer letter is genuine?

Contact the foreign company directly to
confirm is this letter is genuine.

My recruiting agent has duped me and I
have lost money. What should I do?

You can lodge a complaint in eMigrate
system (www.emigrate.gov.in) or call up
OWRC on 1800 21 3090 for further
assistance.

I want to lodge a complaint against a
Recruiting Agent (RA). What are the steps
to be followed?

The complaint can be registered on the
online portal of the ministry eMigrate
(https:/ /emigrate.gov.in/ ) or sent to the
Protector General of Emigrants, MOIA
along with details for taking necessary
action.

Is there a walk in counseling/
Information centre or Call Centre where I
can discuss my doubts?

To provide useful information, guidance
and counselling to Indian workers who are
employed abroad or want to seek jobs abroad
and to address the other related issues faced
by them, the Ministry of Overseas Indian
Affairs has set up a call centre called the
Overseas Workers Resource Centre (OWRC)

—_—

in Gurgaon, India. The OWRC operates
round the clock 365 days a year to provide
need based information in 11 languages
(English, Hindi, Punjabi, Kannada,
Malayalam, Bengali, Tamil, Telugu,
Gujarati, Marathi, Odia) through the toll
free number 1800113090 in India and
through regular landline +91-124-2341002
. You can seek information or register your
complaints on the website of OWRC viz.,
WWW.OWTIC.

in onissues like:

e authenticity of recruiting agents;

e emigration clearance procedure;

e procedure to go abroad;

e legal/financial assistance
problems cases of NRI Marriages;

e exploitation by recruiting agencies;

e withholding of passports and related
documents by employers;

e visa status;

e transporting mortal remains;

e withholding and delaying of wages
and other entitlements by foreign
employers;

e problems of detention, removal and
S0 Of.

You can also seek information on
OWRC's email helpline@owrc.in

The Ministry of Overseas Indian Affairs
has also setup Migrant Resource Centres
(MRC) in India at Kochi, Hyderabad and
Gurgaon where you can visit the centre for
information regarding;:

The procedure for legal migration and
precautions to be taken while migrating,

Status of Recruiting Agents and other
service providers,

Kinds of difficulties that can be faced
abroad by Indian workers interested in
going abroad.

in
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The address, telephone nos. and email
addresses of these centres are as below:

Details
1. MRC Kochi

MRC 3rd Floor Putherickal Building,

Market Road, Emakulam Kerala-682035

Phone 04842372040

Email  mrckochi@owrc.in
2. MRC Hyderabad )

ITT Campus, Mallepally,

Hyderabad-50005

Phone: 04023300686

mrchyd@owrc.in
3. MRC Gurgaon

Plot No. 218 2nd Floor,

Udyog Vihar Phase IV,

Gurgaon, Haryana 122016

Phone 0124-4420215

helpline@owrc.in

All the above Migrant Resource Centres
are linked to the OWRC call centre. So you
can avail the facility of getting all the
information provided by OWRC and also
register your grievances.

What are the documents required for
getting emigration clearance for ECR
workers?

All persons, having Emigration Check
Required (ECR) endorsed passports and
going to any of the 17 ECR countries for
taking up employment require emigration
clearance which can be obtained from POEs.
Persons who donot have the ECR stamp on
their passports do not require emigration
clearance.

A person could take up employmentina
foreign country either through a registered
recruiting agent or directly through a
foreign employer or a project exporter. The
Protector of Emigrants, after satisfying
himself about the accuracy of the
particulars mentioned in the application
and other documents submitted along with

the application, grant emigration clearamii

CREIEER)

in the prescribed manner and form. In cage | i '
there is any deficiency, the POE intimateg

the same by an order in writing to the
applicant or, as the case may be, the

Recruiting Agent or employer, through

whom the applications have been made,
Information about the registered as we]|
as active Recruiting Agents (RA) jg
available at the Ministry's websitehttp://
www.emigrate.gov.in
Documents Required for Skilled /Semj- -
Skilled Workers (Individuals)

Protectors of Emigrants (and not through
Recruiting Agents) are required to produce
the following documents in original for
scrutiny and return:
e DPassport valid for a minimum period of
six months with valid visa.
o Employment Contract from foreign
employer.
Challan towards deposit of prescribed
fee.

Insurance Policy under Pravasi Bhartiya -

Bima Yojana.

Documents Required for Unskilled/

Women Workers (Individuals)

Unskilled workers and women (not

below 30 years of age) seeking
employment abroad shall continue to
furnish (in original) the following
documents at the time of obtaining
emigration clearance:

Passport valid for a minimum period of
six months with valid Visa.
Employment contract from the foreigit
employer duly attested by the Indian

Embassy or Permission letter from the &

concerned Indian Embassy / Consulate.
Challan towards deposits of prescribed fee".__‘
Insurance policy Under Pravast
Bharatiya Bima Yojana (PBBY). .
Documents required for skilled/semi=
_
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skilled workers (Through Recruiting
Agents)Recruiting agents who seek
emigration clearance for skilled/
semiskilled workers are required to
produce:

Passport of the worker valid for a
minimum period of 6 months with valid
visa.

Original Employment tontract, demand
letter and power of attorney from the
foreign employer.

Deposit of prescribed fee.

Insurance Policy- Pravasi Bharatiya
Bima Yojana.

Documents required for Unskilled/
Women Workers (Through Recruiting
Agents)

In addition to the requirements for
skilled /semiskilled workers, all
employment documents mentioned in
(ii) above have to be duly attested by the
IndianEmbassy. '
The specimen employment contract lays
down the basic terms and conditions of
employment including salary,
accommodation, medical cover,
transport, etc.

In the case of vulnerable categories of
workers i.e. unskilled Labor and

Where are the POE offices located?

There are 10 Protector of Emigrants (POE) offices across India. The details are as below:
Sr. No.
1

Location Address
Mumbai
Mumbai-400 054
Kolkatta
Salt Lake, Kolkata-700064
Chennai
Chennai-600 083
Delhi
Kochi
Hyderabad
MJ]. Road, Hyderabad
Thiruvanantha
puram
Chandigarh

Jaipur

Rae Bareli

Jaisalmar House, Canteen Block, Man Singh Road, New Delhi
Mercy Estate,4th Floor, RaviPuram MG Road, Cochin-682015
8th Floor,Chandra Vihar Complex, Opp. Exhibition Ground,

Suganth, 24/846 (I), Thycaud, Trivandrum-695 014

Kendriya Sadan, 5th Block, Ground Floor, 9Sector-9-A,
Chandigarh
Hall No. 3, RIICO CFC Building, Sitapura Industrial Area
Sitapura, Jaipur-302022

1st Floor, Rudra Plaza, Hospital Road, Rae Bareli

|

housemaids/domestic workers, in
respect of six countries viz. Yemen,
Lebanon, Libya, Jordan, Sudan, and
Kuwait, these employment documents are
required to be attested by the concerned
Indian Embassy / Consulate (s).
Emigration clearance to women to work
abroad as housemaids/domestic
servants etc.

On the recommendations of the National
Commission for Women, a ban was
imposed on grant of emigration
clearance to women below the age of
thirty (30) years for all kind of
employment in any ECR country.

Such women who have come on leave to
India and wish to go back to the same
foreign employer are not subject to the
said ban and the POEs have been
empowered to grant a 'no objection
certificate' to such women applicants to
facilitate clearance by Immigration
Authorities at the International Airports
in India.

The said ban is not applicable to (i)
women holding passports without ECR
(Emigration Check Required)
endorsement; and (ii) women going to
any of the ECNR countries.

Contact Number

Building "E" Khira Nagar, S.V. Road, Santacruz (West)

022-2614 7393

Room No. 18, A Wing, MSO Building, 3rd Floor, DF Block,

033-2334 3407

Tamil Nadu Housing Board Complex, Ashok Nagar,

044-24891337
011-23382472
0484-2360187
040-24652557
0471-2324835
0172-2741790

0141 -2771528
0535-2211122
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I have ECR stamp on my passport and
have got a job offer in UAE. How do I
register myself in the e-Migrate system?

Initial registration has to be done in the
emigrate system (http://
www.emigrate.gov.in ) directly from any
computer with internet facility.

Do non ECR category workers need to
register in the e-Migrate.system? - No

What is meant by notified countries?

Emigration Act, 1983 provides that no
citizen of India shall migrate unless he
obtains emigration clearance from Protector
of Emigrants. Similarly, it has been
recognized that certain countries (currently
18) do not have strict laws regulating the
entry and employment of foreign nationals.
They also do not provide avenues for

CREREER

grievance redressal. Thus they have beep
categorized as Emigration Check Required

- (ECR) countries. Hence, all persons, having

ECR endorsed passports and going to any -
of the 17 ECR countries for taking up
employment require emigration clearance,
However, ECR passport holders going to
any ECR country for purposes other than
employment do not require emigration
clearance. No specific mention of ECNR ig
made on the passports and the ones not
endorsed as ECR, automatically belong to
ECNR category. The 18 ECR countries are;
Afghanistan, Bahrain, Indonesia, Irag,
Jordan, Qwait, Lebanon, Libya, Malaysia,
Oman, Qatar, South Sudan, North Sudan,
Syria, Kingdom of Saudi Arabia, United
Arab Emirates and Yemen. |
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K Wnters can contribute articles of own for Publication in the above
|l ' Publications of State Labour Institute. The articles will be examined by the
{1 Publication Committees of State Labour Institute and the selected articles will be
¥ published in the issue as per convenience and a token amount of Rs.500/-(five

| hundred only) will be paid to the contribution of selected article by State Labour

Institute after publication of the article.

Conditions :

1. TheArticle notselected shallnotbe returnedinany case.
2. Decision of Publication Committee of SLIshall be final.
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Address for Submission of Articles :

STATE LABOUR INSTITUTE, BHUBANESWAR

Janpath, Kharvel Nagar, Unit-lll, Near Gurudwar, Bhubaneswar-751001
Email - slibbsr@yahoo.co.in, sliorissa@gmail.com
Ph : 0674-2395275, Fax :- 0674-2535275
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